To:      Ms. Michelle Bernier-Toth

   cc:  Mr. Steve Vann, 202-312-9743         
 

Fax:    202-312-9743       


      cc:  Senator Mary Landrieu, 202-224-9735


July 21, 2003

Michelle Bernier-Toth

Director, Office of Children’s Issues 

U.S. Department of State

2201 C Street, N.W.

SA-22, Room 2100

Washington, D.C. 20520-4818 

Dear Ms. Bernier-Toth:

I am once again contacting your office regarding the state of intercountry adoptions in Guatemala.  I would like to express how deeply grateful I am that the Department of State (DOS) has been responsive to my concerns and continues to work hard to resolve the current difficulties.  I am concerned, however, about the DOS recommendation that U.S. families satisfy the PGN’s demand that all cases be submitted to the Central Authority for processing.  

Central Authority - Continuing Difficulties

According to the DOS web site, U.S. families would be well-advised to accommodate whatever new procedures the PGN/Central Authority may seek to impose.  However, pursuing this alternative brings with it a high level of uncertainty and risk to U.S. families and the Guatemalan-born children they are seeking to adopt.  Such risks and uncertainties include: 

1) The Central Authority is declining to accept adoption cases due to inadequate staffing and due to the fact that the Central Authority still has not published final versions of the new procedures for processing transitional cases (initiated between March 5 and June 30, 2003) and post-July 1 adoption cases.   It is my understanding that approximately 200 cases have been filed with the Central Authority, none of which has been processed to date.  In addition, the U.S. Embassy estimates that there are another 800 transitional cases in immediate need of processing;

2) The partial procedures that have been announced by the Central Authority violate fundamental provisions of Guatemalan law and are therefore subject to extensive legal challenges.  These challenges have the potential to add a great deal of time to the processing of adoptions in Guatemala;

3) Since the new procedures have not been finalized, U.S. families have no idea what “rules” the Central Authority intends to apply to their cases.  For instance, U.S. families have no assurances that the Central Authority will honor the matches that have already been made, nor that the children will be able to remain in their current foster homes and will not be moved to orphanages upon the submission of their cases to the Central Authority;

4) The Central Authority has also indicated that U.S. families will be required to surrender their right to legal representation upon submission of their cases to the Central Authority, or at least that attorney involvement will be severely curtailed. In short, there are no procedures in place to process the transitional cases.  It is alarming that the PGN/Central Authority is delaying cases unnecessarily, particularly since it has continued to assert, and even published on July 1, that the transitional cases would be processed; and

5) Most importantly, we believe that the Central Authority has no jurisdiction over U.S. adoption cases based upon the third party status of the U.S. to the Hague Convention on Intercountry Adoption and hope that the DOS will support and assert this view.  Recent events in Guatemala, as described below, suggest that this is the only approach that is timely and viable at this juncture.  

Legal Action – Encouraging Developments

Over the past month, several U.S. families have instructed the attorneys working on their behalf in Guatemala to file recursos de amparos (i.e., appeals) with the Guatemalan Court of Appeals.  Several of the amparos are based on the assertion that the Hague Convention does not apply to U.S. citizens since the U.S. is a third party to the Treaty.  On July 16, the Court of Appeals ruled in favor of one of the U.S. families who filed such an amparo.  Predictably, the PGN appealed this decision to the Constitutional Court on July 18.  We hope to have a decision from the Constitutional Court within a month, but a much longer timeframe is likely.  Three additional amparos filed on behalf of U.S. families were also granted on July 16, and several more are currently under review by the Court of Appeals.  We believe these first four rulings are critical victories that serve to affirm the validity of the third party status argument and its recognition by the Guatemalan judicial system.  

Additional amparos have been filed based on the fact that the PGN is, by law, required to process all notarial adoption cases and that the occupation of notarial attorney is protected by the Guatemalan constitution. Therefore, the PGN is violating the Guatemalan constitution by refusing to process notarial adoption cases and attempting to direct them to the Central Authority.  In an unexpected development, on July 17 the PGN requested that an attorney withdraw 6 cases for which he had filed such amparos from the Court of Appeals and resubmit them to the PGN.  By law, the PGN has until Tuesday, July 22 to issue a ruling on these cases or another amparo will be filed.  We view this as a potentially significant development since the PGN has refused to accept cases (including these particular 6 cases) in recent weeks.  However, our optimism regarding this event is tempered by the fact that the PGN has appealed the initial appellate court decision, indicating that it has not yet accepted the third party status of the U.S.

Request for Action

Despite the preliminary success of the amparos, we do not believe that the solution to this problem is for each of roughly 1,000 families to file amparos with the Guatemalan courts, particularly given the extensive delays associated with these judicial rulings and appeals.  We believe the most effective solution would be for the DOS to officially assert the third party status of the U.S. to the Hague Convention so that the PGN will process U.S. adoption cases in accordance with existing Guatemalan law.  Based upon recent events, it is our belief that a significant, but limited, window of opportunity exists in which to make this argument and that doing so will benefit many children and families.  

I sincerely appreciate your prompt attention to this matter and am grateful for your staff’s efforts in resolving this issue.  If you have any questions, I can be reached at **************.

Sincerely,

**********NAME
**********ADDRESS

cc:
Steve Vann, OCI, U.S. DOS


Senator Mary Landrieu, Congressional Coalition on Adoption
