TABLE OF CONTENTS:

1. Presentation Talking Points

a. Overview - outline

b. Where we Need Assistance

c. Contact information

2. Our Group

a. Mission/Purpose  

b. Listing of Cases Pending in Guatemala

3. Adoption Information

a. Adoption Process – Issues Highlighted

b. Guatemalan Social Worker – Birth Mother Interview

c. DOS Statement on Guatemalan Adoptions

i. Report on Guatemalan Bar Association Meeting

d. PGN/CA web site contents

i. Spanish version of PGN statement on adoption

ii. Rough English Translation of (i)

iii. Spanish Information on the Central Authority

iv. Rough English Translation of (iii)

4. ADA and Amparos

a. Asociacion Defensores de la Adopcion (ADA) 

i. Contact Information

ii. Mission of the organization

b. Amparo Defined

c. Current email updates on the status of adoptions and Amparo’s

5. Letter Writing and petition campaigns

a. Copies of letters written by Congress People

b. Samples of letters written to Government entities by concerned citizens

c. DNA authorization petition (to US Embassy and BCIS)

d. Petition to DOS for assertion of US government position

6. UNICEF Information

a. Why include UNICEF

b. Petition to UNICEF Supporters (currently 6,000+ signatures)

c. Cover Letter for UNICEF petition

d. Rebuttal to the “study About Adoptions and the Rights of the Children” commissioned by UNICEF

e. Article concerning UNICEF and International Adoption

7. Information about the Hague Convention on Intercountry Adoption

a. Summary

b. 3rd Party Status Argument

8. Guatemala Information

a. About Guatemala

b. Guatemala Factoids

c. Prensa Libre Articles 

i. Spanish and Rough English Translation

9. Photos 

[image: image7.jpg]~

MEXICO /7

Flores | BELIZE

~
L) AN
& Tiom |
]
Cobén, /13”54
. p
Huehuetenango y
Quetzaenango 229

GUATEMALA | HONDURAS,





Presentation Talking Points

Overview – outline form

Current Situation:  Since March 5, 2003, when the Hague Convention on Intercountry Adoption (HCIA) went into effect in Guatemala, several controversies have impacted the entire adoption process in Guatemala:


1. Legal Issues:
a. Constitutional challenges to the legality of Guatemala’s ascension to the HCIA
b. Constitutional challenges to the PGN being named as Central Authority
c. Legal challenges to proposed regulations by the Central Authority
i. They over-ride the current Adoption Law
ii. They over-ride the Notarial Process
iii. They over-ride the Parental right of consent
d. The PGN claims they can institute new procedures, without legislation, based on their interpretation of the HCIA. They claim, on their website, that this can be done because:
i. the HCIA is a Human Rights Treaty and supercedes “internal laws”.
1. According to the Ministry of External Affairs in Guatemala, and other documentation of International Treaties, the HCIA is not a Human Rights Treaty, as defined in the Guatemalan Constitution
2. Impact on Adoptive Families and (assigned) children
a. policies, without legislation, are being applied retroactively
b. the Central Authority has no funding to implement policies
c. status of “matches” and private foster care is unknown
d. about 1,000 U.S. adoptive families are directly affected and  “caught” in this limbo
3. Impact on Abandoned Children and Child Care facilities in Guatemala
a. Legally abandoned children in licensed child care facilities can not be referred for adoption
b. Adoption donations and other humanitarian aid provided by adoption agencies is dramatically curtailed
c. over 20,000 children are in court adjudicated care in these facilities, which receive no governmental support
i. The entire child care process for court adjudicated children is being undermined, with no alternative provisions for their care.
1. This creates a humanitarian crisis of tremendous proportions.
ii. Imposing policies that impede the current private system, with no financial provisions for these children, will cause many of these facilities to close. The vast majority of these children are not adoptable.
4.  July 1 moratorium on relinquishments has created a growing number of desperate Guatemalan families. 
a. Approximately 300 birthparents a month have planned to relinquish
children for adoption.
b. Already reports of infanticide, starvation, and malnutrition are increasing.
c. There are no alternatives offered by the government for those children or
families – the Central Authority will not accept relinquishments.
5. Political Issues:  Guatemala
a. Reported abuses in the adoption process:
i.  have never been statistically substantiated
ii. have been disproven
iii. have been promoted by UNICEF and affiliated Human Rights organizations.
1. These groups have applied pressure to the Guatemalan government to accede to the HCIA
2. develop legislation and policies which are in direct conflict with the Guatemalan Constitution and Laws.
b. Despite the many Adoption Law Projects presented to Congress, which dove-tail with the HCIA and the Constitution, only the most radical Law projects have been approved by the current legislative commission (reflecting the current Ruling Party’s bias).
c. Funding has been promised by “international organizations” to establish a vast bureaucracy.
i. Given the history of this current administration’s lack of fiscal responsibility, there are grave concerns about the real motivation for pressing this radical agenda
6. Political Issues:  United States
a. While the accession and implementation of the HCIA are legally so controversial in Guatemala, our Department of State and BCIS have recognized the Central Authority (department of PGN) as the only legitimate governmental organization. 
b. We believe a diplomatic solution can only be effected if our Embassy expands its
dialogue to include other organizations with legitimate positions in Guatemala
i. the Instituto del Derechos de Familias (an arm of the Bar Association)
ii. Association in Defense of Adoption - an organization of a majority of adoption attorneys, children’s homes directors, and many U.S. supporting agencies. 
c. We believe that the U.S. should assert its Third Party Status to the HCIA and request that no HCIA policies, currently under legal dispute in Guatemala, be applied to U.S. adoptive families.
i. This has already been upheld by the Guatemalan courts via amparos.
d. We request that our Embassy negotiate that all cases where the birthparent’s consent was given prior to July 1 be processed under the current (and only) adoption law and processed in accordance with the law.
i. A government department whose policies are being challenged in court should not be allowed to victimize U.S. families, their children in the adoption process, and adoption service providers.
e. We request that the BCIS resume DNA testing and certification for all relinquished children, under existing procedures, until the legal controversies are resolved in Guatemala. The Central Authority’s assumption of DNA testing carries with it adherence to certain declared policies that are being challenged.
i. The Central Authority is attempting to remove the Notary from the process, and eliminate the birthparent’s constitutional right to give consent.
ii. They are demanding that children in foster care, who are already assigned to adoptive families, be “turned over” to the Central
Authority, before a case will be processed to completion.
iii. Legal Amparos have been entered and upheld by the lower courts.
iv. Our DOS and BCIS have referred adoptive families and agencies to the Central Authority for clarification and information.
1. The Central Authority has been providing conflicting and confusing information, with little clarification.
We strongly request that the DOS and BCIS and our Embassy be our resource for information.

2. Where We Need Assistance

We respectfully request that you write three letters in response to our concerns to the following individuals:

1. Michelle Bernier-Toth at the US Department of State,

2. Joe Cuddihy at the US-BCIS (with a copy of this letter faxed to Roy Hernandez and Audrey Gidney at the US Embassy)

3. Ambassador Antonio Arenales Forno, Guatemala’s Ambassador to the United States

These letters should address the specific points underlined below:

· Legitimizing the Central Authority. Please state clearly that you are requesting that the State Department and US Embassy stop directing US families (and representatives writing on behalf of those families) to the Central Authority, that the DOS and US Embassy should stop working with the Central Authority to process pending adoptions (they should instead be working with the Procurador General de la Nacion [PGN Director]), and that they stop legitimizing the Central Authority as a legal institution. There have now been over 100 court rulings in Guatemala that recognize the illegality of the rules and procedures set forth by the Central Authority because of their incongruence with Guatemalan Law and the Guatemalan Constitution and the third party status of the US. Each of these rulings has indicated that the PGN, not the Central Authority, should process adoption cases under existing (i.e., pre-Hague) law. The continued referral of US citizens to a department that the Guatemalan courts have affirmed is acting with-out authority and outside of Guatemalan law is not in the best interest of US citizens.

· Processing of All US-Guatemala Adoptions in Process: On July 1st (with no prior warning), the Central Authority announced that they would only process as “transitional” cases those in which the deed and Power of Attorney were executed and registered by June 30. This was an arbitrary cut-off point applied retroactively. The recent ruling on 97 Amparos in the Guatemalan lower courts struck down as illegal the Central Authority’s differentiation between dates that adoptions were initiated (i.e., “transitional”, pre/post June 30th).  As a result, please indicate in your letter that the US DOS and BCIS need to push for the processing of all US-Guatemalan adoptions in process (not just “transitional cases” where the Power of Attorney and deed were registered and executed prior to July 1, 2003). 

· DNA Testing: Please request that the US BCIS/US Embassy resume the authorization and approval of the DNA testing and that these authorizations should continue regardless of the possibility that the Central Authority may take over responsibility for this process. This is critical because there are important questions as to whether the US Embassy will even recognize a process completed under the jurisdiction of the new Central Authority. Therefore, it is important that the Embassy continue to complete the DNA testing until a viable alternative is in place. This is especially important because the DNA testing is a US requirement for the immigration of children adopted from Guatemala. Further, it would be useful to include that 80.5% of the US families affected by the US Embassy’s decision to cease DNA testing (n=161 out of 200) have signed a petition sent to the State Department stating their objection to the US Embassy’s actions and rejecting the Embassy’s claim that it is acting in their best interests.

· Third Party Status. Please request that the State Department and US Embassy solidify the US position as a third-party state to the Hague Convention and thus allow US adoptions to be processed under pre-Hague procedures. Please add that by stating to US Families and their representatives that the Central Authority should be consulted regarding all US adoptions in process, they are actively denying the third party status of the US even though US third party status has been recognized in the Guatemalan courts through the Amparo process. Please make a statement that this is unacceptable.
Additionally:

Letter to US Embassy in Guatemala: Please request that US Embassy officials stop making public statements suggesting that the Central Authority is an improvement, a positive development for US-Guatemalan adoptions and “a good measure because Guatemala is adapting to international conventions” (statements made 7-23-03 and 8-07-03 in Prensa Libre paper by Michelle Thompson-Jones)

Contact Information

US BCIS

Joe Cuddihy

Acting Director

Office of Refugees, Asylum, and International Affairs

U.S. Bureau of Citizenship and Immigration Services

Fax: (202) 514-0560

Phone: (202) 353-7166

US Embassy 

Roy Hernandez

Assistant Officer in Charge

American Embassy

Avenida Reforma 7-01 Zona 10

Guatemala, Ciudad 01010

Tel# is 011-502-331-1541x4496

Fax: 011-502-339-2472
Audrey Gidney

American Embassy

Avenida Reforma 7-01 Zona 10

Guatemala, Ciudad 01010

Tel# is 011-502-331-1541 x4275

US Department of State 

Ms. Michelle Berier-Toth, Director

Office of Children’s Issues

Department of State

2201 C. Street, N.W.

SA-22, Room 2100

Washington D.C., 20515

Fax: 202-312-9743

Phone: 1-888-407-4747
Guatemalan Ambassador to the United States

Ambassador Antonio Arenales Forno

Guatemalan Embassy

2220 R. Street, N.W.

Washington, D.C., 20008

Procurador General de la Nacion [Director of the PGN)]

Luis Alfonso Rosales Marroquin

15 Avenida 9-69 Zona 13, Guatemala Ciudad

Phone numbers for the PGN (not direct numbers to his office):

011-502-331-1005

011-502-331-1006

011-502-331-1008

011-502-334-8007


Our Group

<about your group>

<If you have a group of families in your area, you can write a brief intro to your group and maybe include a photo or contact info.>

Cases Pending in Guatemala

<cases in your group or district>
<list including:>

<name> 
<address>
<phone> 
Child’s birth Name: <name>
Birth Date: <date>
Referral Date: <date> 
Process - < ex: DNA test and in family court>

Approximate date of POA registry:


Adoption Information

Guatemalan Adoption Process 

Issues Highlighted
(1) Relinquishment is when a birth mother decides that she wishes to relinquish her child for adoption, and signs the child’s care over to a lawyer or a children’s home. Some birth mothers decide this during pregnancy; others may not decide on this until they have cared for their child for some time. In this process the birth mother must remain in contact through the entire adoption process, affirming her decision multiple times, including at the end of the process. Her consent can be withdrawn at any of these points, and this does happen, but rarely. This is most like the U.S. adoption system, in that it is private and conducted largely by lawyers with review by certain courts and agencies. The time frame for completion of the process varies from case to case. These variations are due to national and religious holidays, questions about specific documents, case investigations, backlogs, employee vacations, social workers’ schedules, birth mothers not arriving for scheduled appointments, and various other factors.

A relinquishment can turn into an abandonment adoption if the birth mother dies or disappears during the process, which is rare. Relinquishments are the most common form of adoption to the U.S. from Guatemala. 

(2) Abandonment occurs when a child is literally abandoned or orphaned, or when parental rights have been terminated due to neglect or abuse. In abandonment adoptions, a minors’ court judge is charged with determining whether the child is truly abandoned.  A search is conducted for any family member who may wish to assume the care of the child before a Certificate of Abandonment (COA) is issued. Some searches can take two years or more, though the time is shorter if the child was literally abandoned and the family is unknown. If a family member expresses some interest in taking care of the child and is deemed able to do so by the court, they will assume custody of the child and no COA will be issued. Usually an abandoned child will not be referred to an adoptive family until after the COA is issued.  Once a COA has been issued, an abandonment adoption case proceeds through most of the same steps as a relinquishment case. 
RELINQUISHMENT: THE BASIC STEPS

Referral and Adoption Procedures

*Note: (#) signs indicate various times the birthmother signs documents to give her unconditional consent to release her child for adoption and to confirm her identity.

1. DOSSIER IS SENT TO GUATEMALA. Often the dossier is translated at this point, however, sometimes this does not occur until after the referral is issued and Power of Attorney is received. Once documents are translated, they are verified by the Ministry of External Relations.

2. CHILD IS BORN. 

3. BIRTH IS REGISTERED AT THE CIVIL REGISTRY and a birth certificate is issued. 

4. BIRTH MOTHER SIGNS OVER CUSTODY to a notary (specialized attorney) and authorizes the notary to pursue adoption plans for the child (#1); child enters foster care (usually) or sometimes an orphanage or children's home. 

5. CHILD IS TAKEN TO A PEDIATRICIAN for basic physical and immunizations, if these were not done prior to relinquishment.  Tests for HIV, VDRL, and Hepatitis B are conducted.

6. BIRTH MOTHER SEES A DOCTOR to make sure she is fine and may have blood tests done at this time, if they haven't been done prior to the birth of the child. 

7. REFERRAL IS ISSUED with child's and birth mother’s names, basic physical info, and usually a photo and results of screening blood tests for syphilis, hepatitis and HIV. 

8. REFERRAL IS ACCEPTED AND POWER OF ATTORNEY (POA) IS SIGNED, notarized, certified, and authenticated, to authorize the lawyer (an attorney other than the notary) in Guatemala to act on behalf of the adoptive parents during the adoption process. Under Guatemalan law the same lawyer may represent the interests of the birth mother, child, and adoptive parents during the adoption. Some agencies use separate lawyers for adoptive parents, most do not.  The notary acts as the judicial official for the case.

9. POWER OF ATTORNEY IS TRANSLATED AND REGISTERED IN GUATEMALA in the Archives of Protocolos, at the Justice Supreme Court.
10. FAMILY COURT INVESTIGATION AND COURT APPROVAL. Child, birth mother, and adoptive parent(s) documents are reviewed. The lawyer submits all the documents in the case to Family Court, and petitions the Family Court to assign a social worker to investigate the case. Family Court social worker reviews the dossier, schedules court appointments with the birth mother and foster family to conduct interviews, and may visit the child in foster care or orphanage. *Note: During the interview, the social worker determines that the birth mother knows: (a) that the adoption is irrevocable, (b) that she will lose the patria potestas and guardianship of her child, and (c) that she may never see her child again after the child emigrates with his/her adoptive parents to their country of residence. In addition, the social worker asks the birth mother if there is anyone in her family who can care for the child. Finally, the social worker must determine through the interview process that the birth mother has voluntarily, freely, definitively, and irrevocably granted her express consent for her child to be adopted. Following this interview, the social worker writes a several page report summarizing the facts of the case and attesting to the reasons that the birth mother cannot care for the child. Birth mother signs second consent to place child for adoption before a notary (#2). In the majority of cases, the social worker approves the adoption. The court reviews the social worker’s report and makes a recommendation for the adoption to be approved.

11. US EMBASSY/DNA AUTHORIZATION AND TESTING. SUSPENDED BY US EMBASSY ON JUNE 22, 2003 CAUSING UNECESSARY DELAYS FOR 200 US FAMILIES WITH ADOPTIONS IN PROCESS.  Effective October 1, 1998, the US Embassy began requiring mandatory DNA testing (*Note: This step is required by the United States, regardless of requirements imposed by Guatemala). The lawyer requests authorization from the US Embassy to have DNA testing performed on the birth mother and child to confirm that they are indeed biologically mother and child. DNA testing is done with supervision. A photo of the birth mother with the child is taken at the testing site to ascertain their identities. There is tremendous variation in the timing for requesting the DNA test. While some attorneys complete the DNA testing immediately, others wait until later in the adoption process. By an informal agreement between the BCIS and PGN, the birthmother consent must be completed before the PGN issues its adoption approval. The DNA process is as follows:

a) Documents, photos, results of HIV and Syphilis tests on birth mother are presented to the Embassy.

b) Embassy reviews case and gives attorney DNA testing approval form.  (Time frame can average several days to several weeks depending on whether the Embassy elects to interview the birthmother.)

c) The approval form is faxed to the US lab (where DNA samples are analyzed) and the adoption agency.

d) Adoptive family or agency orders DNA kit from lab and authorizes payment.

e) US lab faxes approval form marked “Paid” to the assigned doctor and the US Embassy.
f) Birth mother and child appointments are scheduled.  Birth mother and child are escorted to doctor for saliva sample collection (the doctor takes two swab samples inside each cheek from birth mother and child) and ID verification.  The child’s thumbprint is taken. A comparison of those prints with those in the adoption case file is done, to ensure that the child that is being tested is the one being adopted. In addition, a copy of the birth mother’s cedula (identification card), which includes her photo, is also in the adoption case file and the original must be produced at the DNA exam to be sure that the birth mother and the woman present are both the same. The birth mother’s thumbprints are also taken. Further, the child’s guardian is required to produce her cedula or passport at the DNA exam. The birth mother is required to hold the child on her lap while a Polaroid photo is taken. That photo is part of the DNA file. The birth mother and foster mother sign several forms attesting to their identity. Birth mother signs (#3) consent form.  Collected samples are shipped to the US lab (results take 1-2 weeks).

g) Lab sends copy of results (with photos) to the US Embassy in Guatemala, the adoptive parents, and to the adoption agency.

h) The US Embassy reviews the test results and the documentation that was submitted. The BCIS office at the US Embassy provides the attorney with the final case approval and birthmother consent form.  The birthmother consent form issued by the US Embassy is required by the PGN, through an informal agreement with the BCIS, before review by PGN and completion of the final adoption decree. This is a safeguard to prevent a situation in which a child is legally adopted under Guatemalan law, but not eligible for immigration under US law. Many agencies require that the birthmother consent be issued by the US Embassy before they will allow adoptive parents to travel to Guatemala and meet the child for the first time.

12. PETITION FOR APPROVAL TO THE PGN. PGN STOPPED PROCESSING ALL POST MARCH 5TH CASES IN THE BEGINNING OF APRIL (PRE MARCH 5TH CASES ARE ALSO EXPERIENCING LENGTHY AND UNECESSARY DELAYS). The lawyer then submits a petition for approval of the adoption case to a notarial* officer of the Attorney General’s office, the Procuraduria General de la Nación (PGN). (*Note: A notary in Guatemala is an attorney with additional responsibilities, not simply someone who certifies signatures as in the US.) 

13. PGN REVIEWS DOCUMENTS. REVIEWS SUSPENDED FOR ALL POST MARCH 5TH CASES. A PGN notary reviews all the documents completed to this point and may independently investigate one or more aspects of the case at their discretion. In addition, they often request that some documents be re-done because of minor spelling errors, expired US notary seals, etc. 

14. PGN APPROVAL FOR ADOPTION. APPROVALS SUSPENDED FOR ALL POST MARCH 5TH CASES. The PGN usually agrees with the Family Court’s decision and issues its approval for the adoption to proceed. 

15. BIRTH MOTHER’S FINAL CONSENT. BIRTHMOTHERS’ CONSTITUTIONAL RIGHT TO MAKE AN ADOPTION PLAN FOR THEIR CHILDREN ELIMINATED IN CENTRAL AUTHORITY REGULATIONS FOR ALL POST MARCH 5TH CASES. The lawyer meets with the birthmother so she can sign her final consent to place the child for adoption (#4).  

16. ADOPTION DECREE ISSUED. NO ADOPTION DECREES BEING ISSUED FOR POST MARCH 5TH CASES. The final adoption decree is then written and issued by the lawyer. At this point, the child is legally the child of the adoptive family. 

17. CIVIL REGISTRY/NEW BIRTH CERTIFICATE ISSUED. NO NEW BIRTH CERTIFICATES BEING ISSUED FOR POST MARCH 5TH CASES. The adoption is inscribed in the Civil Registry where the baby’s birth was recorded and a request is made for a new birth certificate to be issued with the child’s first and middle names unchanged, but with the last name of the adoptive parent(s). 

18. GUATEMALAN IMMIGRATION/PASSPORT OFFICE. NO PASSPORTS BEING ISSUED FOR POST MARCH 5TH CASES. The lawyer takes all adoption documents including the new birth certificate and applies for a Guatemalan passport. Although the child is adopted by US parents, he or she is still a Guatemalan citizen. Child is fingerprinted and photographed. 

19. US EMBASSY/FINAL DOCUMENT APPROVAL.  NO FINAL DOCUMENT APPROVALS BEING GRANTED FOR POST MARCH 5TH CASES. With the new passport and birth certificate, the case is now presented to the US Embassy.  The Embassy compares the file to a document checklist and issues a “Final Document Approval.”  It is only after this approval is received that the adoptive parents can travel to Guatemala to appear at the US Embassy for their Visa appointment.  

20. ISSUANCE OF US VISA. NO US VISAS BEING ISSUED FOR POST MARCH 5TH CASES. Within 48 hours prior to the visa appointment, the child is taken for a medical evaluation by an embassy-authorized physician and is photographed, both are requirements for issuance of US Visa.  On the day of the appointement, adoptive parents go to the US Embassy and present their documents to an Embassy official for verification. Then the Embassy official issues a US Visa for entry into the United States.
21. DOCUMENT TRANSLATION INTO ENGLISH. NO TRANSLATIONS BEING COMPLETED FOR POST MARCH 5TH CASES. All documents are translated into English by certified translators, as required by US INS regulations. 

Social Worker-Birth Mother Interview: Information Collected

The social worker receives the dossier, reviews it, and sets a date to interview the birth mother and the foster mother of the child. The foster mother and birth mother are interviewed separately. No one else attends these private interviews unless an interpreter is required. The social worker also sets a date to visit the child and assess his/her general health and cleanliness, as well as his/her motor and psychological development. 

The day of the birth mother interview, the social worker must be provided with the following documents (some social workers request more documents):

1.
Photos of the child, the birth mother, and the future adoptive family.

2.
Citizenship identification card of the birth mother.

3.
Birth certificate of the child and the birth mother.

4.
Certificate of registration of the citizenship identification card of the birth mother.

5.
Medical certificate and immunization records of the child.

6.
Copy of the consent granted by the birth mother.

7.
Citizenship identification card of the foster mother of the child.

8.
Copy of the document surrendering the child to the care of the foster mother.

9.
Copy of the mandate granted by the future adoptive family.

10.
Copy of the home study report describing the future adoptive family.

11.
Copy of the results of the DNA test.

During the birth mother interview, the social worker asks for the following information (some social workers ask additional questions):

1.
General personal information.

2.
Number of children she has, their ages and places of birth, information regarding the father of each child, and persons with whom they live, if they attend school or not, etc.

3.
Information regarding her employment, salary, residence, parents, and family.

4.
Information regarding the father of the child, and if he is aware that the child was born and is going to be placed for adoption.

5.
The reasons why she decided to place the child for adoption, how she learned about adoptions, when she relinquished the child, and to whom.

6.
If she knows that her child is going to leave Guatemala, that her child is going to live in another country, that she will likely never see her child again, and that the adoption is irrevocable.

7.
Whether someone is forcing her to relinquish her child or if she has received money for surrendering her child.

8.
If she is aware that she can change her mind now, and that she can ask that her child be returned to her.

9.
In addition, she is shown photos of the adoptive family and asked whether she voluntarily agrees to allow this family to adopt her child.

In some cases the social worker visits both the birth mother’s and foster mother’s homes. If the social worker believes that the birth mother has any doubts regarding the relinquishment of her child for adoption, the birth mother is asked if she wants her child returned to her or if she wants to take some extra time to think about her decision. If she requests additional time to review her adoption plans, the interview is rescheduled for a later date.

http://travel.state.gov/guatemala_notice.html

	U.S. Department of State
Bureau of Consular Affairs
	




Important Notice on Guatemalan Adoptions
July 14, 2003 

The Guatemalan Central Authority for Adoptions has advised the U.S. Embassy in Guatemala that it will not accept any post-June 30, 2003 cases in which children have been referred under the old notarial process. Under Hague convention procedures, the Central Authority will now refer the children. American citizens are strongly advised not to accept any referrals for adoption of children made by attorneys or adoption agencies. Also, due to the backlog of pre-July 1 cases that need to be processed and the uncertainty regarding the procedures for processing new (post-June 30) cases, adopting parents should expect considerable delays in the processing of new cases. We cannot predict when new cases will be processed. American citizens considering adoption in Guatemala should take these delays into account in making an informed decision whether or not to pursue an adoption in Guatemala at this time.
Inquiries should be directed to the Guatemalan Central Authority for instructions on new case processing using procedures under the Hague convention. 
_______________

The Guatemalan Central Authority for Adoptions, part of the Solicitor General’s Office (PGN), announced on March 19, 2003, that it will begin to implement the Hague intercountry adoption convention, effective March 5, 2003. As reported previously, the PGN has informed the U.S. Embassy that the PGN has decided not to suspend intercountry adoptions during the transition to new convention procedures.
All adoption cases filed with the PGN prior to March 5, as well as all cases for which the notarial adoption process began prior to that date, will be processed under previous adoption procedures. The PGN considers the notarial process to have begun if the first “acta,” called “the notarial deed” in English, was dated prior to March 5 and the power of attorney from the adopting parents to the Guatemalan attorney was executed and registered prior to March 5. All cases with a power of attorney and a notarial deed executed and registered from March 5 through June 30, 2003 will be processed as “transition” cases using procedures posted on Guatemalan government web sites (see below).
Adoption procedures are now available (in Spanish) on PGN’s Web site at http://www.pgn-guatemala.com and http://www.pgn.gob.gt. Inquiries about Guatemalan adoptions should be directed to the Guatemalan Central Authority at: email: autoridad_central@gua.net; tel: 011 (502) 331-1005/1008, ext 326; fax: 011 (502) 331-1765. Additional information may also be found on the Embassy of Guatemala Web site at http://www.guatemala-embassy.org.
The U.S. Government will continue to seek information on adoption procedures from the Guatemalan Central Authority and update this site when new information becomes available.
As with all U.S. citizens living in or visiting Guatemala, adoptive parents are encouraged to register their presence in Guatemala at the Consular Section of the U.S. Embassy in Guatemala City and obtain updated information on travel and security in Guatemala. You may now informally register via the Embassy website at http://www.usembassy.state.gov/guatemala using the link under the "Consular Notices Index" or via e-mail to amcitsguatemala@state.gov. 
  
Meeting of DOS and US Embassy Staff with the Guatemalan Bar Association

Excerpts from email posted by Lic. Susana Luarca (of Association in Defense of Adoptions) to Guatemala-Adopt GUATEMALA-ADOPT@MAELSTROM.STJOHNS.EDU on Thu, 10 Jul 2003 16:13:22 –0700

complete contents can be found on archives of Guatemala-Adopt listserve at: http://maelstrom.stjohns.edu/CGI/wa.exe?A2=ind0307&L=guatemala-adopt&P=R23906&D=0&X=2D83280A76CC597C56&Y

	Dear Friends,

I received the following information:

…A month ago I had a conversation with Licenciada de Larios [director of the Central Authority].  She told me that the plans of the PGN were to take over the cases and to collect the second fee for each case. I asked her who was going to take care of the children.  She said “We think that the lawyers are doing a pretty good job, so we will let them to keep doing it” I asked “Who is going to pay for the care?”  Larios answered: “The lawyers will have to get donations to pay for the care”.  I told her that it was not going to be like that, that the adoptive parents pay for the care to those who take care of the children, and that the lawyers were not going to beg for donations while the PGN people took the money”.   She just looked at me as if she did not understand why I did not like their “arrangement”.

3.     The Embassy in Washington

Following the misinterpretation of the law, the Guatemalan embassy in Wahington has posted information that mirrors the information posted by the PGN.  We are aware of that.

3. The DOS and the Guatemalan Bar Association

Today was held a meeting at the Guatemalan Bar association, attended by the Board of directors of the Bar Association and Anna Mary Coburn of the US DOS and Christopher Wurst of the US Embassy.  In very clear terms, the Bar Association told the American lawyers, that the PGN is wrong about the validity of the notarial process. That it is valid and under Guatemalan law, and also, that the US embassy should not validate such atrocity by closing their doors to applications for visas for Guatemalan children being adopted by US parents.
Following this interview, it would be great if there would be a request to the DOS to allow the adoption lawyers of Guatemala to express to their lawyers, their concerns about the PGN implementation of the Hague Convention.

Best regards,

Susana Luarca, Attorney at Law,

Asociación Defensores de la Adopción


The Central Authority of Guatemala

Convention on the Protection of Children and Cooperation in Matters of International Adoption

(from PGN web site, July 1, 2003)
AUTORIDAD CENTRAL DE GUATEMALA: CONVENIO RELATIVO A LA PROTECCIÓN DEL NIÑO Y COOPERACIÓN EN MATERIA DE ADOPCIÓN INTERNACIONAL

A los Estados contratantes, Comunidad Internacional en general y a las personas individuales o jurídicas nacionales y extranjeras vinculadas con adopciones o que estén interesadas en conocer el trabajo que realiza la AUTORIDAD CENTRAL, nos permitimos PRESENTARNOS para que sepan donde encontrarnos.

Nuestra dirección es: 15 Ave., 9-69, Zona 13 – Ciudad de Guatemala, Guatemala, Centro América.

e-mail: autoridad_central@gua.net

Teléfono directo: 502-3614965      FAX: 502-3311765

Teléfonos Planta: 502-3348459 –    502-3311005-06,  Ext. 326.

A partir del uno de julio de 2003 estaremos comunicando los avances del trabajo que realiza la Autoridad Central, así como información actualizada relativa a las adopciones.
PGN Statement on Adoption from web site (7/1/03) – Spanish

(available at: http://www.pgn-guatemala.com/)

I.                   LA ADOPCIÓN
 El Estado reconoce y protege la adopción. El adoptado adquiere la condición de hijo del adoptante. Se declara de interés nacional la protección de los niños huérfanos y de los niños abandonados (artículo 54 de la Constitución Política de la República). 

 La adopción es el acto jurídico de asistencia social por el que el adoptante toma como hijo propio a un menor que es hijo de otra persona, no obstante lo dispuesto en el párrafo anterior puede legalizarse la adopción de un mayor de edad con su expreso consentimiento, cuando hubiere existido de hecho durante su minoridad. (Artículo 228 del Código Civil).

 Se establece el principio general de que en materia de derechos humanos los tratados y convenciones aceptados y ratificados por Guatemala, tienen preeminencia sobre el derecho interno. Los derechos y garantías que otorga la Constitución no excluyen otros que, aunque no figuren expresamente en ella, son inherentes a la persona humana. (artículos 44 y 46 de la Constitución de la República de Guatemala)

 … el hecho de que la Constitución haya establecido esa supremacía sobre el derecho interno debe entenderse como su reconocimiento a la evolución que en materia de derechos humanos se ha dado y tiene que ir dando, pero su jerarquización es la de ingresar al ordenamiento jurídico con carácter de norma constitucional que concuerde con su conjunto, pero nunca con potestad reformadora y menos derogatoria de sus preceptos por la eventualidad de entrar en contradicción con normas de la propia constitución. (sentencia de la Corte de Constitucionalidad del 19 de octubre de 1,990).  

 El Convenio relativo a la Protección del Niño y a la Cooperación en Materia de Adopción Internacional hecho en la Haya el 29 de mayo de 1993,  entró en vigencia para Guatemala como ley interna a partir del 5 de marzo del 2003. 

 Los objetivos de dicho Convenio son: 

     a)      establecer garantías para que las adopciones internacionales tengan lugar en consideración al interés superior del niño y al respeto a los derechos fundamentales que le reconoce el derecho internacional;

b)      Instaurar un sistema de cooperación entre los Estados Contratantes que asegure el respeto a dichas garantías y consecuencia prevenga la sustracción, la venta o el tráfico de niños;

c) Asegurar el reconocimiento en los Estados Contratantes de las adopciones realizadas de acuerdo con el Convenio.
 II.  QUIENES PUEDEN ADOPTAR
      -         Quienes tengan capacidad civil

-         Que prueben su idoneidad física, mental, moral, social y económica para ofrecer un hogar adecuado y estable al adoptado

-         Los cónyuges

-         El marido y la mujer podrán adoptar cuando los dos estén conformes en considerar como hijo al menor adoptado, fuera de este caso ninguno puede ser adoptado por más de una persona

-         Uno de los cónyuges puede adoptar al hijo del otro

-         El tutor no podrá adoptar al pupilo mientras no se hayan aprobado las cuentas de la tutela y entregados los bienes al protutor

III. A QUIENES SE PUEDE ADOPTAR
      -         A menores de 18 años declarados judicialmente en abandono

-         A menores cuya adopción haya sido consentida por los padres biológicos o Tutor, en forma expresa, libre y voluntaria

-         A mayores de 18 años cuando hubiese existido adopción de hecho desde la minoría de edad
V. PROCEDIMIENTO PARA EL TRAMITE DE SOLICITUDES DE ADOPCIÓN PRESENTADAS POR PERSONAS EXTRANJERAS O GUATEMALTECAS, RESIDENCIADAS EN EL EXTERIOR
a)      Deberán dirigirse directamente a la Oficina de la Autoridad Central a su sede ubicada a la dirección ubicada en la dirección arriba indicada, manifestando su deseo de recibir en su hogar por medio de la noble figura de asistencia social de la adopción a uno de nuestros niños abandonados o que necesiten de un hogar; 

b)      Igualmente pueden dirigirse a los organismos acreditados por la Autoridad Central;

c)      Las solicitudes deben contener datos personales y familiares, tales como la edad, fecha del matrimonio, nivel educativo, ocupación, ingresos, vivienda, otros y las razones por las que desea adoptar un niño;

d)      A la solicitud deben adjuntar un estudio social y sociológico elaborado por profesionales de dichas áreas y adscritos a una entidad oficial o una agencia que tenga licencia del Gobierno de ese país para desarrollar programas de adopciones internacionales, autorizada por la Autoridad Central de Guatemala;

En caso de ser precalificados, se les solicitará la siguiente documentación:

1. certificación de las partidas de nacimiento de los solicitantes; 

2. certificación del acta de matrimonio de la pareja solicitante; 

3. constancia sobre su capacidad económica; 

4. antecedentes penales y policíacos; 

5. certificado de buena conducta extendido por autoridad competente; 

6. testimonio de personas que conozcan a los interesados y den fe de su aptitud par adoptar; 

7. certificado de buena salud física y mental de los interesados extendido por un Medico legalmente autorizado; 

8. estudio sociofamiliar realizado por una institución oficial o privada debidamente autorizada por el Gobierno de los adoptantes; 

9. compromiso de la autoridad respectiva a dar el seguimiento que corresponde a la adopción en hacer llegar informes periódicos sobre la adaptación del niño en su nuevo medio familiar; 

10. los extranjeros deberán cumplir con los requisitos migratorios de su respectivo país; 

11. para que sean  admisibles los documentos provenientes del extranjero que deban surtir efectos en Guatemala, deben ser legalizados por el Ministerio de Relaciones Exteriores. Si los documentos están redactados en idioma extranjero deben ser vertidos al español bajo juramento por traductor autorizado en la república. 

12. cuando se trate de adopción con consentimiento de los padres biológicos se necesitará una prueba de ADN. 

FORMALIZACIÓN DE LA ADOPCIÓN:
La adopción se establece por escritura pública, previa aprobación de las diligencias respectivas por  el Juez de Primera Instancia competente (articulo 239 del Código Civil);

No habrá contacto alguno entre los futuros padres adoptivos y los padres del niño u otras personas que tengan la guarda de este hasta que se hayan cumplido las condiciones de los artículos 4, apartados a) a.c) y 5, apartado a), salvo cuando la adopción del niño tenga lugar  entre familiares o salvo que se cumplan las condiciones que establezca la autoridad competente del Estado de Origen. ( articulo 29 del Convenio de la Haya ). 

Para que cualquier asunto de los contemplados en la Ley Reguladora de la Tramitación Notarial de Asuntos de jurisdicción Voluntaria pueda ser tramitado ante notario, se requiere el consentimiento unánime de todos los interesados. En consecuencia el trámite notarial no es aplicable a las adopciones, las que deben ser autorizadas por autoridades competentes  (artículo 21 de la Convención sobre los derechos del niño). 

Below is a loose English translation of the PGN's posting on their website, as you will see some of this applies to adoptions of Guatemalan children by Guatemalans as well as International Adoptions
 

I. THE ADOPTION

The State acknowledges and protects adoption.  The adopted child becomes the adoptive party’s child.  The protection of the orphans and abandoned children (article 54 of the Political Constitution of the Republic) is declared of national interest.

The adoption is the judicial social assistance act through which the adoptive party takes as his/her own child, the child of another party.  However, and despite the fact stated in the previous paragraph, the adoption of a major child may be legalized with his/her express consent, as long as this consent were existed while he/she was a minor (Article 228 of the Civil Code).

It is established that general principles regarding the human rights, in treaties and conventions accepted and ratified by Guatemala, have preeminence over the internal law.  The rights and guarantees that the Constitution grants do not exclude ones that are inherent to the human individual  (Articles 44 and 46 of the Constitution of the Republic of Guatemala).

The fact is that the Constitution has established the supremacy of human rights over the internal law, which must be accepted, and must continue to be granted.  However the main objective is to enter into the treaty with natural constitutional regulation, to add to, but not reform, and less derogatory of its precepts, due to the eventuality of entering in contradiction with the regulations of the own constitution (Judgment of the Constitution Court dated October 19, 1990).

    The Agreement relative to the Child Protection and to the Cooperation regarding the International Adoption, drafted in the Hague, on May 29, 1993, is effective for Guatemala, as an internal law, since March 5, 2003.

  The objectives of said Agreement are:

(1) To establish the treaty so that the international adoptions may be conducted, only in the best interest of the child, and regarding the fundamental rights that the international rights acknowledges;

(2) To establish a cooperative system between the Contractor States that assures the respect to said treaty, and consequently, that eliminates the sale of children;

(3) To assure the acknowledgement between the Contractor States that adoptions are conducted according to this Agreement.

II WHO IS ENTITLED TO ADOPT?

-   Those individuals who have the civil capacity.
-   Those that prove their physical, mental, moral, social and economical aptness to give a proper and suitable adoptive home to a child.
-   The married individuals.
-   The husband and wife may adopt a child, when both of them are in agreement in considering the adoptive child, as their own child.  Outside of this case, no more than one person may adopt a child.
-   One of the married parties may adopt the child of another person.
-   The guardian may not adopt the child, if the guardianship matters are not arranged, and if the institution, which supervises the guardian of the minor, has not received the child’s goods.


III.    WHO MAY BE ADOPTED?

-   Minors of 18 years old, judicially declared in abandonment.
-   Those minors, whom the biological parents or Guardian had given their consent in an express, free and voluntary way.
-   Minors of 18 years old, when it were existed the common-law adoption.

IV. PROCEDURE FOR THE ADOPTION APPLICATIONS PROCEEDING, PRESENTED FOR FOREIGN OR GUATEMALAN INDIVIDUALS, WHO ARE LIVING ABROAD.

They must address themselves directly to the Office of the Central Authority, at headquarters located at the above-mentioned address, stating their wish to receive in their home, through the institution of the adoption social assistance, one of our abandoned children who needs a home;

Also, they may go to the organisms accredited by the Central Authority;

The applications must contain personal and family data, such as the age, date of marriage, education, occupation, income, housing, etc, and the motivation they have to adopt a child;

They must include with the application, a home study prepared by professional individuals in said areas, and assigned to an official entity or an agency which has the license of the Government of that country, authorized to have international adoptions programs, authorized by the Central Authority of Guatemala;

In the event, they are pre-qualified, the following documentation will be requested:

-   Birth certificate of the applicants;
-   Marriage Certificate of the applicant couple;
-   Verification which proves their economical capacity;
-   Criminal and Police Clearances;
-   Certificate of Good Behavior, issued by a competent authority;
-   Witness statement of individuals who know the interested parties, and who attest regarding their aptness to adopt a child;
-   Good physical and metal health of the interested parties, issued by a Medical Doctor, legally authorized;
-   Home study prepared by an official of private institution, duly authorized by the Government of the adoptive parents;
-   Statement by a respected authority, to allow continuation of the adoption proceeding, to provide periodical reports about the adaptation of the child in his/her new home;
-   The foreign individuals must fulfill with the migratory requirements of their respective country;
-   The Ministry of Foreign Affairs must legalize the documents that come from abroad, in order to get admission.
-   If the documents are written in a foreign language, a translator authorized in the republic must translate them into Spanish, under oath.

FORMALIZATION OF THE ADOPTION: The adoption is finalized by public decree, previous approval of the respective documents by the Judge of First competent Instance (article 239 of the Civil Code); there will be no contact between the future adoptive parents and the birthparents or guardians of the child until the conditions of articles 4 have been fulfilled, separated to a) a.c) and 5, separated a), except for when the adoption of the child takes place between relatives or unless the conditions are fulfilled and certified by the competent authority of the State of Origin (article 29 of the Hague Convention). For any case to be completed according to the Regulating Law of the Notarial Transaction of Subjects of Voluntary jurisdiction can be transacted before notary, the unanimous consent of all the interested parties is required. Consequently the notarial proceeding is not applicable to adoptions, those that must be authorized by competent authorities (article 21 of the Convention on the Rights of the Child).
Information posted on the Central Authority web site, July 1, 2003 – Spanish

(available at: http://www.pgn-guatemala.com/)

Información general sobre la implementación de la oficina de AUTORIDAD CENTRAL DE GUATEMALA del CONVENIO DE LA HAYA relativo a la Protección del Niño y Cooperación en materia de Adopción Internacional.

EXPEDIENTES INICIADOS ANTES DE LA VIGENCIA DEL CONVENIO:
Los expedientes iniciados antes del 5 de marzo de 2003, seguirán el procedimiento anterior.  Esto lo determina el Acta de Requerimiento que hace el Mandatario de los Adoptantes, o en su caso, el Adoptante mismo al Notario que tramitará el expediente. El poder debe haber sido registrado en el Registro de Poderes del Archivo General de Protocolos, antes del cinco de marzo de 2003.
EXPEDIENTES INICIADOS DENTRO DE LA VIGENCIA DEL CONVENIO:
Para los expedientes iniciados dentro de la vigencia del Convenio, los Estados Contratantes deben llenar todos los requisitos establecidos en el mismo, a saber: 
La Autoridad Central del Estado Receptor determina la idoneidad de los adoptantes, constatando, de conformidad con el artículo 5 del Convenio, que son adecuados y aptos para adoptar, que han sido convenientemente asesorados, asegurando que el niño ha sido o será autorizado a entrar y residir permanentemente en dicho Estado, además de los requerimientos exigidos con el procedimiento anterior, que son del conocimiento de los interesados y que se detallan más adelante. Lo anterior debe constar en el expediente respectivo que será enviado a la Autoridad Central de Guatemala, ya sea directamente por la AUTORIDAD CENTRAL del país de recepción o a través de las autoridades consulares de dicho Estado debidamente acreditadas en nuestro país. También puede hacerse el trámite a través de un Organismo acreditado por la Autoridad Central de ambos Estados. Lo anterior sólo aplica para los Estados Contratantes. Por su parte la AUTORIDAD CENTRAL determina la ADOPTABILIDAD DEL MENOR y emite el certificado correspondiente, en coordinación con la Secretaría de Bienestar Social de la Presidencia de la República, que, de momento, es la acreditada para proponer al menor que se asignará al solicitante.
PARÁMETROS PARA DETERMINAR LA ADOPTABILDAD DEL MENOR: 
Según manda el artículo 4 de la Convención, para declarar al menor en estado de adoptabilidad, es necesario que se haya agotado la posibilidad de una adopción nacional, cuya promoción se hace actualmente en Guatemala a través de la Secretaría de Bienestar Social de la Presidencia de la República. En ese sentido, se han acreditado ya a los Hogares pertenecientes a dicha  Secretaría y  son:
1. HOGAR ELISA MARTÍNEZ
2. HOGAR TEMPORAL DE ZACAPA
3. HOGAR TEMPORAL DE QUETZALTENANGO
4. RESIDENCIA PARA NIÑAS ”MI HOGAR”.  
Dicha Secretaría trabaja en materia de adopciones con la Autoridad Central y acompaña el proceso de cambio, recibe a los menores declarados en Abandono o cuya madre y/o padre hayan dado ante la Autoridad Central su consentimiento expreso para dar en adopción al menor. Posteriormente revisa sus controles para determinar si existen solicitudes de adopciones nacionales y de parejas interesadas en servir de hogares sustitutos. Si hay interesados, se coloca al niño en el hogar sustituto, mientras se tramita el proceso de adopción nacional. 
Para aquéllos niños que no sea posible colocar nacionalmente, se revisa el expediente y al corroborarse que no tienen familia interesada, o han sido declarados en abandono por Tribunal competente, agotada la posibilidad de adopción nacional y previa satisfacción de los requerimientos legales, se declararán en Estado de Adoptabilidad y se pondrán en el Programa de Adopciones Internacionales, para ser asignados por Autoridad Central a las familias que más se ajusten a las necesidades del niño. Los plazos para este trámite serán determinados de conformidad con la experiencia y regulados en el Reglamento respectivo, que está en proceso. 
DOCUMENTACION MINIMA QUE DEBE CONTENER EL EXPEDIENTE:
El expediente contendrá: 
1) Carencia de Antecedentes penales y policíacos de los adoptantes; 
2) Declaración jurada de dos testigos recibida por Notario, en el lugar donde habitan los adoptantes y que versará sobre los datos contenidos en el artículo 240, segundo párrafo del Código Civil; 
3)  Certificado de Idoneidad de los Adoptantes, extendido por la Autoridad Central del Estado de Recepción; 
4) Informe Económico-Social practicado en el lugar de origen de los adoptantes, mismo que será analizado por una Trabajadora Social de un Tribunal de Primera Instancia del Ramo de Familia de Guatemala;  
5) Informe psicológico de los adoptantes; 
6) Identificación de nombre de los adoptantes;
7) Otros que se necesiten en caso específico. 
Una vez recibido el expediente con la declaración de idoneidad por parte de la Autoridad Central del Estado de Recepción, la Autoridad Central de Guatemala procederá a calificarlo.  Existe la posibilidad de rechazo de expedientes que, de conformidad con el análisis efectuado, no llene requisitos, a juicio de la Autoridad Central de Guatemala.
Fundamentalmente los requisitos que deben llenar los adoptantes son los mismos que se requerían con anterioridad. 
Todo lo anterior debe venir con los respectivos pases legales y debidamente traducidos al español por traductor jurado autorizado en Guatemala, en cumplimiento del artículo 37 de la Ley del Organismo Judicial.
Para los Estados no Contratantes, éstos deberán ajustarse a los lineamientos establecidos por la Autoridad Central, incluso podría la Autoridad Central acreditarles unilateralmente uno o más Organismos que llenen satisfactoriamente los requerimientos contenidos en el Convenio, en coordinación con las autoridades consulares del Estado no contratante y trabajar a través de ellos. 
TRAMITACIÓN NOTARIAL
De conformidad con la Constitución Política de la República de Guatemala, específicamente en sus artículos 44 y 46, los Convenios Internacionales de los cuales Guatemala forma parte y que sean materia de derechos humanos, tienen preeminencia sobre el Derecho Interno.  La Convención que nos ocupa, por lo tanto, es ley interna y tiene preeminencia sobre el Derecho Interno. Para la aplicación de la Convención no es necesario la modificación, derogación o creación de nuevas leyes; sin embargo, de aprobarse una Ley de Adopción que específicamente contenga las disposiciones del Convenio, vendría a integrar la normativa contenida en forma dispersa en diferente legislación interna o convenios internacionales, lo cual sería muy provechoso.
La actuación del Notario, de conformidad con el Convenio, prevalece en cuanto a la autorización del Instrumento Público que servirá para la inscripción del menor en el Registro Civil correspondiente como hijo de los adoptantes. 

CASO DE ESTADOS NO CONTRATANTES 
Hemos puesto especial atención en los casos de Estados que no son parte del Convenio.
En tales casos y en coordinación con las autoridades consulares de dichos Países, se aplicará el Convenio en cuanto a la acreditación de uno o más Organismos que lo soliciten y que, por supuesto, llenen los requerimientos exigidos. Siendo la Convención derecho interno de Guatemala, los países no contratantes deberán cumplir con la normativa contenida en el mismo, en lo que les sea aplicable. Igualmente para ellos no aplica ya la tramitación notarial y los interesados podrán hacer sus  trámites directamente con la Autoridad Central, o bien a través del Consulado y/o Organismos Acreditados. Los procedimientos anteriores sobre la confirmación del Consentimiento de la madre natural para dar en adopción ante las Embajadas que lo exigían  ( Estados Unidos, Gran Bretaña y otros), así como la Prueba Científica de ADN siguen vigentes para todos los casos.
PRUEBA DE ADN
La prueba de ADN se ha venido pidiendo desde antes de la entrada en vigencia del Convenio.  Para un mejor control, la Procuraduría General de la Nación firmó un Convenio con los Laboratorios Orchid Genescreen de Estados Unidos, quiénes instalaron en la sede de la PGN un laboratorio de toma de muestras, que luego son remitidas bajo estrictas medidas de seguridad y los resultados vendrán directamente a la Autoridad Central. El pago por dicho servicio se hace directamente al Laboratorio HASTA EL MOMENTO EN QUE EL EXPEDIENTE HA SIDO APROBADO.  Este examen es exigido para TODOS LOS CASOS de consentimiento expreso de los padres.
ORGANISMOS ACREDITADOS:
De momento la Autoridad Central ha acreditado únicamente los Hogares estatales (4), que son los que pertenecen a la Secretaría de Bienestar Social de la Presidencia de la República. 
CASOS DE HERMANOS BIOLÓGICOS
En el caso de hermanos biológicos, se promoverá que los mismos sean adoptados por una misma familia.
VIAJE DE LOS ADOPTANTES
En cuanto al viaje de los adoptantes, ellos deben imperativamente venir a traer a su hijo (a) personalmente y permanecer en el país, por lo menos el papá o la mamá (uno de los dos) o los dos, un tiempo mínimo de quince días calendario. 
Rough Translation of Central Authority Information, July 1, 2003

General information on the implementation of the Hague Convention relative to the Protection of the Child and Cooperation in the matter of International Adoptions by the office of CENTRAL AUTHORITY OF GUATEMALA.

FILES INITIATED BEFORE THE USE OF THE AGREEMENT: 

The files initiated before the 5 of March of 2003, will follow the previous procedures.  It is determined by the Requirement that has Mandated the Adoptions, or in this case, the same Notary will transact the file.  The power of attorney must have been registered in the Registry of Powers of the General archives of Protocols, before the fifth of March of 2003.

FILES INITIATED WITHIN THE USE OF THE AGREEMENT: 

For the files initiated after the use of the Agreement, the Contracting States must fill all the requirements here established, that is to say: 

The Central Authority of the Receiving State determines the suitability of the adoptive parents, stating, in accordance with article 5 of Agreement, that they are able to adopt, and havebeen advised properly, assuring that the child has been or will be authorized to enter and to reside permanently in this State, in addition the requirements demanded with the previous procedure, that are acknowledged by the interested parties as detailed later. This must be present in the dossier  that will be sent to the Central Authority of Guatemala, or directly by the CENTRAL AUTHORITY of the receiving country or through the consular authorities of this State properly credited in our country. Also the proceedings can be processed through an Organism credited by the Central Authority of both States. The previous thing only applies for the Contracting States. On the other hand the CENTRAL AUTHORITY determines the ADOPTABILITY of the MINOR and provides the corresponding certificate, in coordination with the Secretariat of Social welfare of the Presidency of the Republic, that, at the moment, is the credited party to determine the minor who will be referred to the applicant. 

PARAMETERS TO DETERMINE THE ADOPTABILITY OF THE MINOR: 

According to article 4 of the Convention, to declare to the minor adoptable, is necessary that the possibility of a national adoption has been exhausted, whose promotion is now made in Guatemala through the Secretariat of Social welfare of the Presidency of the Republic. In that sense, they have accredited to the Homes pertaining to this Secretariat already and are: 

1. HOGAR ELISA MARTÍNEZ (Elisa Martinez Orphanage)
2. HOGAR TEMPORAL DE ZACAPA (Temporary Home of Zacapa)
3. HOGAR TEMPORAL DE QUETZALTENANGO (Temporary Home of Quetzaltenango)
4. RESIDENCIA PARA NIÑAS ”MI HOGAR”.  (Residence for children, “my home”)
This Secretariat works on adoptions with the Central Authority and accompanies the process by change, receives the minors declared in Abandonment or whose mother and/or father have given before the Central Authority their express consent to give in adoption the minor. Later it reviews his controls to determine if requests of national adoptions and couples interested in serving as foster homes exist. If there is interest, the child is placed in the home, while the process of national adoption is transacted. 

For those children who cannot be placed nationally, review of the file corroborates that there is no interested family, or has been declared abandoned by Court, the possibility of national adoption exhausted and legal requirements satisfied, will be declared in State of Adoptability and they will be put in the Program of International Adoptions, to be assigned by Central Authority to the families who indicate they provide for the needs of the child. The terms for this proceeding will be determined in accordance with the experience and regulated in the respective Regulation, that is in process. 

MINIMUM DOCUMENTATION THAT THE FILE MUST CONTAIN: 

The file will contain: 

1) Deficiency of Criminal records and police of the adoptive parents; 

2) sworn Declaration of two witnesses received by Notary, in the place where the adoptive parents live and that will contain the information contained in article 240, second paragraph of the Civil Code; 

3) Certificate of Suitability of the Adoptantes, extended by the Central Authority of the State of Reception; 

4) Socio-economic Report conducted in the place of origin of the adoptive parents, that will be analyzed by a Social Worker of a Family Court of First Judicial Branch of Guatemala; 

5) psychological Report of the adoptive parents; 

6) Identification of name of the adoptive parents; 

7) Other items that are needed for a specific case. 

Once the file is received with the declaration of suitability on the part of the Central Authority of the Receiving State, the Central Authority of Guatemala will process it. There exists the possibility of files that, in accordance with the conducted analysis, do not meet requirements, in opinion of the Central Authority of Guatemala will be rejected. 

Fundamentally the requirements that the adoptive parents must meet are such that they were required previously. 

All the previous one must come with the respective ones you happen legal and properly translated to the Spanish through translator sworn authorized in Guatemala, in fulfillment of article 37 of the Law of the Judicial Organism. 

For the nonContracting States, these will have to satisfy the regulations established by the Central Authority, the Central Authority could determine them unilaterally or provide more Organisms than satisfactorily meet the requirements contained in the Agreement, coordination with the consular authorities of the noncontracting State and to work through them. 

NOTARIAL TRANSACTION 

In accordance with the Political Constitution of the Republic of Guatemala, specifically in articles 44 and 46, the International human rights treaties of which Guatemala comprises, have preeminence over Internal Laws. The Hague Convention, therefore, is internal law and has preeminence over the Internal Law.  The application of the Convention does not require the modification, derogation or creation of new laws; nevertheless, a new Law of Adoption that specifically contains the dispositions of the Agreement, would provide integration of the standards contained in dispersed form in different internal legislation or international treaties, which would be very beneficial. 

The performance of the Notary, in accordance with the Agreement, prevails as far as the authorization of the Public Instrument that will be used for the inscription of the minor in the corresponding Civil Registry like child of the adoptive parents.

CASE OF Non-Contracting STATES 

We have put special attention in the cases of States that are not part of the Agreement. 

In such cases and in coordination with the consular authorities of these Countries, an Agreement for the accreditation of agencies will be available to Organisms that ask for it and that, of course, fill the demanded requirements. Being the internal law Convention of Guatemala, the noncontracting countries will have to fulfill the standards contained here, which is applicable to them. Also the notarial transaction will not apply and the interested parties will be able to directly make their proceedings with the Central Authority, or through the Credited Consulate and/or Organisms. The previous procedures on the confirmation of the Consent of the birthmother to give in adoption before the Embassies that demanded it (the United States, Great Britain and others), as well as the Scientific Test of DNA be provided for all the cases.

TEST OF DNA 

The DNA test has been conducted before the entrance in use of the Agreement. For a better control, the General Office of the PGN signed an Agreement with the Laboratories Orchid Genescreen of the United States, who installed in the office of the PGN a laboratory for taking samples, that are tested under strict safety measures and the results will come directly to the Central Authority. The payment for this service is made directly to the Laboratory ONCE the FILE HAS BEEN APPROVED. This test is demanded for ALL the CASES of relinquishment by the parents. 

CREDITED ORGANISMS: 

At the moment the Central Authority has only accredited the state Homes (4), that belong to the Secretariat of Social welfare of the Presidency of the Republic.

CASES OF BIOLOGICAL SIBLINGS

 In the case of biological brothers, will be promoted that such they are adopted by a same family. 

TRAVEL OF THE ADOPTIVE PARENTS 

As far as the travel of the adoptive parents, they must imperatively come to bring their child personally and at least one parent must remain in the country for a minimum time of fifteen calendar days. 


Association in Defense of Adoption

and Amparos

Association for the Defense of Adoption

[Asociacion Defensores de la Adopcion (ADA)]

General Objectives:

1.) Protect the extra-judicial, notarial adoption process

2.) Promote adoption to the public - domestic and international

3.) Protect birthmothers rights to privacy and choice

4.) Ensure that children are well cared for while adoption process is in place

What they are doing:

1.) Legal challenges


a.) Challenges to the Hague Convention

1.) Whether it was constitutional for the legislature to approve a convention/treaty that Guatemala did not help draft – Guatemala has a law preventing this action

2.) Whether it was constitutional to make the PGN the Central Authority, thereby granting legislative authority to a part of government that has no legislative authority


b.) Filing Amparo de Recuso for adoption cases being held up by the PGN/CA


c.) Attempting to process judicial adoptions, in place of extra-judicial adoptions

2.) Public Relations in Guatemala


a.) Creating Public Service Announcements - TV and Print


b.) Creating PR documentaries to be used for civil society groups

Contact Info:

Susana Luarca, Attorney at Law

E-mail - sumarilu@yahoo.com.  

Phone number 502-334-6044.

Amparo (Recursos de Amparo) Defined

Amparo = A legal resource to protect against the violation of ones rights

Process =  
Amparo submitted to the Amparo court (1st Court of Appeals)



Appeal is filed



Appeal is ruled on by 1st Court of Appeals



Appeal can then go on to Constitutional Court for final ruling

Further Recent Information on Amparo’s: 

Date:
Tue, 22 Jul 2003 12:42:57 -0700

From:
Susana Luarca sumarilu@YAHOO.COM
Subject:
Appeals of the PGN were rejected

Dear Friends,

An amparo is a legal resource to protect against the violation of one's rights, when there are no other legal means of defense.  The Amparo Court ruled in favor of the applicants (Dina Castro, Rodrigo Valladares and Julio Batres) restoring their right to act as notaries and stating that the Hague Convention does not apply to US cases.  The PGN filed appeals on all cases and they were REJECTED today for failure to comply with the law.  Therefore, the provisional protection that the Amparo granted stays until the Court rules the on the matter.  This ruling can be appealed. The appeal goes to the Constitutional Court, which is known for its great backlog. A great number of lawyers are preparing their amparos, in order to be able to continue processing adoption cases.  Urge your lawyers (notario and mandatario) to do it.  There is nothing to loose and a lot to win.

Best regards,

Susana Luarca,

Attorney At Law

 
Information on Court Challenges and Amparos Filed

Excerpts from  7/11 Update from Asociacion Defensores de la Adopcion

(full text available at www.guatadopt.com).
July 11, 2003

Dear Friends:

In view of the announcements issued by the Central Authority, we must

express:

1. The Hague Convention is an international treaty, not an ordinary law of the country. Therefore, it creates obligations for the State, not for the individuals who live in such State. The obligations acquired by Guatemala with its accession to the Hague Convention are to implement changes in the legislation regarding adoptions, following the guidelines established by the treaty. Those changes can only be implemented as laws passed by the Congress. The Central Authority *does not* have he power and authority to pass laws or to implement changes in the procedures. What they are doing is totally illegal.

2. The accession of Guatemala to the Hague Convention and the appointment of the PGN as Central Authority have been challenged before the Constitutional Court. The arguments are very solid and I believe that the only correct and legally defensible outcome is to declare both the accession to the Treaty, and the appointment of the Central Authority null and void. Unfortunately, nobody knows when the rulings will be issued. We only hope that they will come out very soon.

3. One country can be obligated or benefited by an International treaty only if such country becomes a party to the treaty. Countries that are not parties, with regard to a specific treaty are regarded as Third States, in the terms of the Vienna Convention of 1969, also named “The Treaty of Treaties”. This is a well-established principal of international law. Guatemala is a member to the Vienna Convention and therefore, it has to follow its norms regarding the application of treaties to other countries. Since The United States has not yet ratified the Hague Convention, the PGN/CA (which is not “the Guatemalan Government”, but only one office of the Guatemalan government, whose duties are as adviser and consultant to other organs and entities of the government) cannot enforce its provisions on the United States. … If the US DOS asserts the position of the United States as a Third State to the Hague Convention, none of the provisions of the Hague Convention could apply to Guatemalan adoptions by US Citizens.

4. The Constitution of Guatemala establishes that the treaties of Human

Rights supersede the ordinary laws. Based on that, the PGN is actually taking the position that the Hague Convention is a Human Rights treaty and therefore, that it is now the adoption law of the country. They are wrong, because the Hague Convention IS NOT A HUMAN RIGHTS TREATY. …

The institution of Private Law as related to adoption, cannot in any way, be considered “Human Rights Matter”. The Vice Minister of Foreign Relations of Guatemala concurs with the argument that the Hague Convention is not a Human Rights treaty and has stated so in writing. …

5. Is it necessary to file legal actions against the PGN/CA?

The only way the PGN will stop their illegal position, will be if and when the courts order it [t]o do so. That can only be obtained by filing legal actions against the Attorney General, the director of the PGN and the director of the Central Authority, for denying the validity of the notarial process, for refusing to process the adoption files, and for passing their own “laws”, without the legal power to do so. …

6. What actions are necessary to file?

a. Recursos de Amparo: This legal action is to protect rights that are being threatened or violated, when there is not other legal way to defend them. The right of the parents to have their adoptions processed by the still valid laws is being threatened as well as the welfare of their adoptive children, with the recent publication of the Central Authority, who is taking over adoptions and saying that the children will have to be in state orphanages, and first should be "offered" to relatives, then to nationals and just until nobody wants them, they can be placed for international adoption. The Hague Treaty is not a Human Rights treaty and does not have the power to supersede the laws that rule adoption, parental rights and relinquishment. Only those who are affected directly can file the actions, which could be the birthmothers, the adoptive parents, the lawyers, the notaries and the foster mothers. …

b. Constitutional challenges: against the PGN passing their own rules, declaring that the notarial process is no longer acceptable and that the central authority is the only one who can handle adoptions. Articles 81 and 87 of the Constitution, protect the professional practice of the university graduates (in this case the lawyers and the notaries), and states that any law that restricts their field of practice will be declared null. A constitutional challenge must be filed by any three lawyers.

c. Criminal Charges: The actions perpetrated by the people at the PGN constitute several criminal offenses: abuse of power, neglect to perform their official duties, contempt, usurpation of powers, and to dictate resolutions that violate the Constitution. (Articles 418, 419, 420, 423 and 433 of the Criminal Code). Criminal complaints can be filed by anyone, even if the person is not a victim. …

Susana Luarca, Attorney at Law

Asociación Defensores de la Adopción

Exerpts from posting to Guatemala-Adopt@maelstrom.stjohns.edu - available in archives

Date:    Wed, 23 Jul 2003 00:36:34 EDT

Subject: Re: Effect of the Amparos
Dear Listmembers,

…The ADA has set up an office to work on Amparos and various legal strategies. IT Is not necessary that EVERY CASE be appealled, but a large number of cases will do the trick. So far each "type" of Amparo which has been filed has been upheld by the Court of Amparos.  Now there are about 100 more Amparos being prepared to be filed.  On the other hand, not ALL cases can be used for Amparos right now... 

…The next step is to begin to file Criminal Charges.  AS the PGN begins to be forced by the Amparo Court (like a court of Appeals) to take cases, we believe that unless they are forced to ACT within the Law, they will just sit on those cases. This requires the assistance of specialists in Criminal Law …

... There are Amparos already granted which affirm the Notarial process. There are Amparos already granted which affirm that, in Guatemala, the U.S. is a "third party" to the Hague Treaty and it should not be applied. There is a substantive case being documented and almost ready to present which will demolish the PGN's rationale for trying to over-ride the Law and Constitution.  If you remember, on their website, they insist that they can eliminate the Notarial Process and impose these conditions on an adoption, based on their premise that the Hague Treaty is a Human Rights Treaty and therefore supercedes the "internal laws".  This is totally TOTALLY fallacious --- the Hague Treaty is NOT a Human Rights Treaty. The Ministry of External Affairs in Guatemala (similar to our DOS) has stated this in writing. … 

…What is needed now is a small, informed group of Congressional Reps who are willing to go to Guatemala and participate in an informal "task force" -- with representatives from the adoption community in the U.S. and the legal community in Guatemala, our Embassy officials, and Guatemalan government officials and Congressional Reps. I have been advocating for this for a long time, but only a groundswell of public pressure will bring this about. …None of this obstructionism on the part of the PGN has legal merit, nor does it bear any relationship to the basic tenets of the Hague Treaty, nor does it have precedent in international law in how they keep applying new procedures retroactively.  …Let's work on getting ALL of the parties at the table so that the crucial child welfare issues can be addressed and IF the Hague Treaty is upheld in Guatemala, or IF the Law and procedures are changed, it can be done with sense and sensibility to the real needs of the children. …

Hannah Wallace,

Adoptions International

Date:    Tue, 5 Aug 2003 12:03:22 EDT

From:    Hwall334@AOL.COM
(available at: www.guatadopt.com)

Subject: Report on Washington D.C. trip
Dear Listmates,  As Susana mentioned in her "update" about Amparos, she came up to Washington D.C. last week and she and I (as President of Focus On Adoption) met, along with two adoptive parents who work in Washington, with several congressional offices.

We had an extremely productive meeting with the staff of Senator Lugar (chair) and Senator Biden (ranking member) of the Foreign Affairs Committee.  We had an opportunity to address several issues: (1) Unicef's role in Guatemala (2) the legal impasse in Guatemala vis a vis the governmental and political issues

(3) the constitutional issues and significance of amparos (4) the need for DOS to be the liaison between US families, agencies, and the PGN/C.A. (5) the desirability of DOS expanding its diplomatic mission to be more inclusive of the entire adoption and legal community in Guatemala (6) the increasing child care crisis during this impasse (7)concerns about legislation  (8) U.S. Third Party Status.(9) BCIS

suspension of DNA.   They wanted further documentation which we will be providing through a liaison. We provided some articles, Susana's rebuttal to the ILPEC report, the on line petitions and sample letters.

I think it would be extremely useful if families who have a Senator on the Foreign Affairs Committee would please contact those offices and ask for an opportunity to meet and discuss the issues with the local staff.

(2) Another extremely useful meeting was with Senator Stabinow’s office - Michigan. All Michigan famiies and agencies are encouraged to fax letters to local and DC staff

- please use the "on line" letters as a "sample". You are also encouraged to do the same with Senator Carl Levin's office.  We discussed the necessity for an in depth briefing session with Congressional reps when Congress reconvenes. At that time we will bring up more Guatemalan representatives.

(3) Our meeting with staff from Sen. Nickles (Oklahoma) was short because of some Energy hearings, but this office is extremly involved in adoption matters. It was confirmed that the DOS is trying to negotiate an expeditious processing of ALL cases.

It is quite important that ALL families in process (including families who have their I-171 H approval for Guatemala) contact your Senators and Congressional Reps (local office is fine) and fax your information:  your names and address and phone number, your child's name and birth date, your agency name and contact number, the date you received your referral, where you are in the process, and when you had DNA authorization.

 IF you have not had DNA authorization, please indicate and make a strong request for BCIS to resume DNA testing until the C.A. issues are resolved in Guatemala. These issues are more than just the DNA and their costs - as right now the C.A. is attaching unacceptable conditions ( illegal and being challenged under the Guatemala law) to the processing of the DNA - removing the Notary and lawyer (who represent the birthmother and the adoptive family) from the process and possibly taking over the cases.  So far ALL of the Amparos regarding these procedures have been upheld, and more are being entered each day. The DOS and BCIS have a "list" and you want to make sure that YOUR information is on that list. Even if you've not had a referral, but have an approved I-171 H for Guatemala, please get this information in to your Congressional and Senate Reps!!!!

Apparently there are a bit over 1,000 cases in process and about 200 without DNA authorization. It is important that you let your Reps know that there are about 1,000 cases in process!!!  Some have no idea of the large numbers.

ALL agencies on this list, please compile your "list" and send to your Representatives.

This information will be posted on Guatadopt.  I give permission for it to be posted on ALL the other lists.

Hannah Wallace, Adoptions International

FOCUS ON ADOPTION

August 5, 2003

Amparos Upheld by Court of Appeals!
(Posted with permission from Susana Luarca, Attorney at Law).

available online at: www.guatadopt.com 

THE COURT OF AMPARO GRANTED AGAIN THE SUSPENSION OF THE HAGUE CONVENTION

The Amparo action filed by ninety seven lawyers was upheld by the First Court of Appeals, acting as Court of Amparo, who ruled that the Hague Convention does not apply to the petitioners because it violates their constitutional rights.

Based on that ruling, all the adoption files of those lawyers will have to be processed by the PGN according to the Guatemalan laws and with total disregard to the Hague Convention. The PGN has three days to do so. If it fails to give the required opinion, the lawyers may accuse the PGN of contempt, and criminal accusations may be brought against the PGN officers.

The ruling of the Court of Amparo is another step to restore the order after the chaos and suspension brought to intercountry adoptions by the Hague Convention, five months ago. We are very confident that the law and order will prevail and the children that have been waiting will join their adoptive families very soon.

Today, Prensa Libre reports the visit of four Congressmen of the Committee of Foreign Relations of the United States Congress, who came to talk about politics and economics. They are Cass Ballenger (North Carolina), Kevin Brady(Texas) Marsha Blackburn ( Tennessee) and Jerry Weller (Illinois).

If only we could talk to them!

Best regards,


Susana Luarca, Attorney at Law,

Letter Writing and Petition Campaign

 Letters Written by Congress People Concerning the Current Adoption Situation in Guatemala.

<if your congresspersons have written any letters already, insert them here>

Sample Letter to Senator/Representative Concerning the Adoption Situation in Guatemala

July 7, 2003

Senator or Representative

XXXXXXXX
XXXXXX, CA 94111
(408) 000-1111 fax
Dear Senator or Representative,

I am contacting you concerning the current instability in the processing of intercountry adoptions from Guatemala.  An overview of the current situation, a summary of the issues requiring immediate clarification, and an outline of the areas where further assistance is required are set forth in the attached letter to the U.S. Department of State (DOS).  I have also included a copy of a position statement in support of the legal adoption process in Guatemala prior to March 5, 2003, which currently has over 4500 signatures (found at http://www.petitiononline.com/guatpos/petition.html).  

I am sending you this information to solicit your assistance in conveying the message contained herein to the proper authorities at the DOS, the Bureau of Citizenship and Immigration Services, and the Department of Homeland Security and impressing upon them the urgency of a timely resolution to this situation.  Adoptions have been suspended, albeit unofficially, by the new Central Authority in Guatemala (the PGN) since March 5 – purportedly until new guidelines meeting requirements for the Hague Convention on Intercountry Adoption could be established.  They refused to continue processing adoptions even for countries that are not contracting members of the Hague Convention (like the US).  New guidelines have now been published, but we assert that, as a third party to the Hague Convention, adoption cases by US citizens should not be required to follow them unless they are legally enacted by the Guatemalan congress.

We specifically request that:

(1) You request that the DOS act on behalf of U.S. citizens to request that all adoption cases in which the Power of Attorney was signed prior to July 1, 2003 processed under existing Guatemalan law as enacted by the Guatemalan Congress, rather than under the new PGN requirements which are intended to implement the Hague Convention.  

(2) You request that the DOS assert “third party status” in the application of the Hague Convention on Intercountry Adoption by Guatemala until the US has acceded to this treaty.

(3) You lobby the DOS and Consul General’s office in Guatemala to arrange meetings between U.S. Embassy officials, delegates from the Hague, PGN representatives, Guatemalan adoption

attorneys, adoption professionals, and private hogar directors.  In my estimation, these meetings should serve to facilitate communication among all concerned parties in order to develop and apply regulations and policies that are reasonable and consistent with Guatemalan law and culture, that honor the purpose of the Hague Convention, and that truly promote the best interest of Guatemalan children.  The Consul General can be reached at: 

Mr. Michael J. Jacobsen, Consul General

United States Embassy - Guatemala

Avenida Reforma 7-01, Zona 10

Guatemala City, Guatemala

Phone:
011+502-331-1541

Fax:
011+502-331-0564

(4) You request that the BCIS resume authorizing DNA studies of birthmothers and their children relinquished for adoption prior to July 1, 2003 in order to prevent unnecessary delays in obtaining U.S. visas for children whose adoptions have been legally completed in Guatemala and to enable them to join their forever families as soon as possible.

We are currently in the process of adopting <son/daughter> from Guatemala; I am including a picture of our beautiful precious <son/daughter> We are hoping that he will be allowed to stay in the care of his loving foster family and under the care of his current doctor. We look forward to the day; hopefully soon, the he will join our family here in our town.

If you have questions about the current situation in Guatemala or my specific requests, please do not hesitate to contact me at 408-000-1111.

Sincerely,

John Doe

attachments


Sample Letter to BCIS Concerning the Adoption Situation in Guatemala










July 7, 2003

Joe Cuddihy

Senior Management Advisor

Office of Internal Affairs

U.S. Bureau of Citizenship and Immigration Services
Fax: (202) 514-0560

Dear Mr.Cuddihy,

We are involved in adopting a beautiful infant <son/daughter>  from Guatemala, picture below. On March 19, the PGN (Central Authority) announced that any adoption cases registered (with the birthmother's consent and the family's power of attorney) after March 5, when the Hague Treaty went into effect in Guatemala, would be processed under "new rules" which remained unspecified until July 1, 2003. During this time, the attorneys and agencies were assured that they could continue to take "consents" and "make referrals" to international adoptive parents. The only "new rules" mentioned were a second birthmother interview by the Central Authority, and a possible requirement for a psychological evaluation for the adoptive parents.

However, on July 1, the PGN announced new rules that deviate greatly from the current law.  These rules are currently being challenged by Constitutional attorneys in Guatemala.  Aside from their deviations from the established law, which has not been changed, there are many unanswered questions, as these policies effect adoptive parents, the children, and agencies. 

We are very concerned with many of these issues, which are addressed in the attached letter to the Department of State.  However, we are writing to you regarding one policy.  After June 30, 2003 the BCIS in Guatemala is no longer accepting the applications for DNA testing. This is in spite of the requirement of authorized DNA testing for an immigrant visa to be granted to adopted Guatemalan children.  This policy is being applied to children referred between March 5 and June 30, 2003. As these changes are legally controversial, as well as being applied retroactively, we appeal to our BCIS to continue processing the DNA until the new procedures are ruled upon by the Guatemalan courts.

Sincerely,

Attachment: DOS letter
Sample Letter to DOS Concerning the Adoption Situation in Guatemala

July 7, 2003

Michelle Bernier-Toth, Director 

Office of Children’s Issues 

U.S. Department of State

2201 C Street, N.W.

SA-22, Room 2100

Washington, D.C. 20520-4818 

Fax:
202-312-9741 

Dear Ms. Bernier-Toth,

We are contacting you to express our increasing concern over recent developments regarding adoptions of Guatemalan nationals by U.S. citizens since Guatemala acceded to the Hague Convention on Intercountry Adoption on March 1, 2003.  On July 1, 2003, the U.S. Department of State (DOS) announced that it has been informed by the new Guatemalan Central Authority (i.e., which is part of the PGN) that:

1)
Intercountry adoptions will not be suspended; 

2)
All cases filed with the Central Authority from March 5 through June 30, 2003 will be processed; and

3)
Inquiries regarding new cases should be directed to the Central Authority.

The U.S. DOS then refers people to the PGN website, which is in Spanish, for the new procedures.

While we are pleased that the Guatemalan government has expressed its intent to continue processing intercountry adoptions and are grateful for the efforts that have been undertaken to avert an official suspension of adoptions, the situation is far from resolved.  The legality of the new PGN regulations is the subject of much debate and will certainly be challenged in the Guatemalan courts.  Further, even in the unlikely event that these new regulations are deemed legitimate under Guatemalan law, it is unclear whether they should apply to adoptions by U.S. citizens since the U.S. has not acceded to the Hague Convention.   There also exists considerable confusion and concern as to how these stated regulations might affect pending adoptions. Therefore, we call upon you and your colleagues to take specific actions to assist the many U.S. families who find themselves adrift in the current process.    

We are told that the Consul General in Guatemala is refusing meetings with representatives of the adoption community and is responding to all questions and requests for assistance from U.S. citizens by advising them to contact the PGN directly. Unfortunately, it is not easy for U.S. citizens to make inquiries of Guatemalan officials, especially for people who are not fluent in Spanish.  Those individuals who have been successful in speaking with PGN officials have received conflicting, and sometimes patently inaccurate, information.  Furthermore, since it is likely that the new regulations should not apply to adoptions undertaken by U.S. citizens, it is imperative that the U.S. DOS clarify this point before any other inquiries are directed to the PGN or Central Authority.  In our view, it is not appropriate for large numbers of foreign nationals to inundate a government agency with requests for policy clarification, especially if those policies may not apply to their case.  With all due respect, we believe we need the assistance of our government more than ever. 

Please be clear, we are not requesting that the State Department become directly involved in the adoption process of another country.  Instead, we are requesting that the U.S. DOS and the U.S. Embassy work on behalf of U.S. citizens to continue performing adoption-related duties; to solidify the U.S. position as a “third party state” as defined by the Vienna Convention of 1969; and to facilitate a dialogue between relevant parties in order to provide clear information to U.S. citizens involved in intercountry adoption in Guatemala.  Specifically:

1. We ask that the State Department lobby the PGN on behalf of U.S. citizens to have all adoption cases in which the Power of Attorney was signed prior to July 1, 2003 processed under existing Guatemalan law as enacted by the Guatemalan Congress, rather than under the new PGN requirements which are intended to implement the Hague Convention.  This would ensure, among other items, that the assignments of particular children to those families will be honored; that these children will be permitted to remain in their current foster homes or hogares rather than being moved to state-accredited orphanages; that U.S. families will be permitted to retain their legal representation in Guatemala for their adoption cases; and that the adoption agencies will be permitted to continue facilitating pending adoption cases.

2. We ask that the U.S. DOS assert the status of the U.S. as a non-member of the Hague Convention on Intercountry Adoption and therefore as “third party state” not subject to the application of the Treaty by Guatemala.  This third party status is based on Article 34 of the Vienna Convention of 1969 and Articles 2, 14, and 41 of the Hague Convention.

3. We ask that the U.S. DOS strongly encourage the Consul General in Guatemala to coordinate meetings with representatives from the Hague, adoption professionals, hogar directors, and attorneys in Guatemala to clarify the precise set of procedures that will be implemented for adoptions by U.S. citizens and to find solutions that will serve the best interest of the children of Guatemala.

4. We ask that the U.S. Embassy, through the BCIS, resume authorizing DNA studies of birthmothers and relinquished children for adoption cases initiated prior to July 1, 2003.

We do appreciate the complexity of the current diplomatic situation.  As you no doubt understand, the legality of Guatemala’s accession to the Hague Convention on Intercountry Adoptions and the assignment of the PGN as the Central Authority are currently under review by the Guatemalan Constitutional Court.  The new PGN procedures, although vague, appear to include extensive changes to fundamental doctrines of Guatemalan law – including compromising the notarial legal process (a basic and vital element of the Guatemalan legal process and the most common method of processing relinquishment adoptions); limiting a birthmother’s ability to make an adoption plan for her child; and initiating the deprivatization of foster care and hogares in favor of a handful of orphanages that are accredited but not funded by the Guatemalan government.  These changes are believed by experts to be in violation of existing legislation, and will likely be the subject of further litigation.  The PGN has asserted that it is authorized to change existing Guatemalan adoption regulations without Congressional action by Articles 44 and 46 of the Guatemalan Constitution, which specify that Human Rights treaties take precedence over existing internal laws.  The PGN claims that policies and procedures based on the Hague Convention are therefore Guatemalan law and should apply to adoptions by citizens of all countries including those that have not acceded to the Hague Convention. The PGN insists that this action does not constitute the application of a treaty to a non-contracting (third party) state.  

This interpretation is extremely problematic.  The Hague describes itself as a Conference on private international law.  The Hague is not a human rights organization and does not enact human rights treaties.  Its purpose is “to work for the progressive unification of the rules of private international law” (http://www.hcch.net/e/faq/faq.html).  The fact that the Hague Convention does not constitute a human rights treaty is also acknowledged by Sn. Gabriel Aguilera Peralta, Vice Minister of Foreign Affairs of Guatemala  (public communication addressed to Sn Acenciado, 20 December 2002).   Because both the Hague Conference and members of the Guatemalan External Affairs Ministry acknowledge that the Hague Convention does not pertain to human rights, it follows that the “regulations” established by PGN and posted on July 1, 2003 cannot supercede laws legally enacted in Guatemala as these new regulations are directly and solely related to implementation of the Hague.  Consequently, adoptions by U.S. citizens should not be subject to these regulations since the regulations relate directly to implementation of a treaty to which the U.S. has third party status under the Vienna Convention.  Adoptions of Guatemalan children by U.S. nationals, therefore, can only be processed legally under the existing laws of the Republic of Guatemala as enacted by its Congress.

In our view, it is incumbent upon the U.S. DOS to assert the third party status of the U.S. in relation to the Hague Treaty on Intercountry Adoption.  A statement written by Sn. Guillermo Saenz de Tejada Herrera, an administrator in the Guatemalan Ministry of Exterior Relations, specifically recognizes that the U.S. is not yet a party to the Hague Convention (public statement, 2 April 2003).   However, the PGN has implied that “third party status” will not be automatically granted in processing intercountry adoptions by applying the same regulations to contracting and non-contracting nations, according to its web site (http://www.pgn-guatemala.com/).  Due to these conflicts, we believe it is critical that the State Department and the U.S. Embassy assume an active role in representing the interests of U.S. citizens by seeking clarification, taking appropriate action on our behalf, and serving as a central source of information for U.S. citizens on new developments.  We are not in a position to accomplish these things on our own.

Finally, we wish to express our ongoing commitment to protecting the best interest of the children of Guatemala.  We hope that you will join us in this effort, not only to assist us in ensuring that our children come home, but also to promote the well-being of all of the children of Guatemala.  The PGN seems to be dismantling the current process without providing reasonable alternatives to protect the best interests of the children, which is causing a great deal of confusion and anxiety to adoptive parents and concerned citizens.  Since June 14, over 4,500 U.S. Citizens and friends have signed a petition related to intercountry adoption in Guatemala.  While the intended audience is UNICEF, which has actively lobbied Guatemala to severely limit intercountry adoptions, the petition provides an explanation of the existing adoption procedure in Guatemala and will give you some idea of the measure of support for this process.  In general, it is our position that any modifications to the Guatemalan adoption process should be implemented by their Congress in a gradual, cautious, practical and responsible manner.  We have attached a copy of the petition for your review.  It can also be found at: http://www.petitiononline.com/guatpos/petition.html.

We sincerely appreciate your prompt attention to this matter and eagerly await your response.  We respectfully request that you communicate your decisions regarding our request to the adoption community.  The welfare of hundreds of future U.S. citizens and their adoptive families are at stake.  If you have any questions, we can be reached at 408-000-1111

Sincerely,

cc:
Steve Vann, OCI, U.S. DOS


Congressional Coalition on Adoption 

Second Sample Letter to DOS Concerning the Adoption Situation in Guatemala

July 21, 2003

Michelle Bernier-Toth

Director, Office of Children’s Issues 

U.S. Department of State

2201 C Street, N.W.

SA-22, Room 2100

Washington, D.C. 20520-4818 

FAX: 202-312-9743

Dear Ms. Bernier-Toth:

We are once again contacting your office regarding the state of intercountry adoptions in Guatemala.  We would like to express how deeply grateful we are that the Department of State (DOS) has been responsive to our concerns and continues to work hard to resolve the current difficulties.  We are concerned, however, about the DOS recommendation that U.S. families satisfy the PGN’s demand that all cases be submitted to the Central Authority for processing.  

Central Authority - Continuing Difficulties

According to the DOS web site, U.S. families would be well-advised to accommodate whatever new procedures the PGN/Central Authority may seek to impose.  However, pursuing this alternative brings with it a high level of uncertainty and risk to U.S. families and the Guatemalan-born children they are seeking to adopt.  Such risks and uncertainties include: 

1) The Central Authority is declining to accept adoption cases due to inadequate staffing and due to the fact that the Central Authority still has not published final versions of the new procedures for processing transitional cases (initiated between March 5 and June 30, 2003) and post-July 1 adoption cases.   It is my understanding that approximately 200 cases have been filed with the Central Authority, none of which has been processed to date.  In addition, the U.S. Embassy estimates that there are another 800 transitional cases in immediate need of processing;

2) The partial procedures that have been announced by the Central Authority violate fundamental provisions of Guatemalan law and are therefore subject to extensive legal challenges.  These challenges have the potential to add a great deal of time to the processing of adoptions in Guatemala;

3) Since the new procedures have not been finalized, U.S. families have no idea what “rules” the Central Authority intends to apply to their cases.  For instance, U.S. families have no assurances that the Central Authority will honor the matches that have already been made between adoptive families and their Guatemalan children, nor that the children will be able to remain in their current foster homes and will not be moved to orphanages upon the submission of their cases to the Central Authority;

4) The Central Authority has also indicated that U.S. families will be required to surrender their right to legal representation upon submission of their cases to the Central Authority, or at least that attorney involvement will be severely curtailed. In short, there are no procedures in place to process the transitional cases.  It is alarming that the PGN/Central Authority is delaying cases unnecessarily, particularly since it has continued to assert, and even published on July 1, that the transitional cases would be processed; and

5) Most importantly, we believe that the Central Authority has no jurisdiction over U.S. adoption cases based upon the third party status of the U.S. to the Hague Convention on Intercountry Adoption and hope that the DOS will support and assert this view.  Recent events in Guatemala, as described below, suggest that this is the only approach that is timely and viable at this juncture.  
Legal Action – Encouraging Developments

Over the past month, several U.S. families have instructed the attorneys working on their behalf in Guatemala to file recursos de amparos (i.e., appeals) with the Guatemalan Court of Appeals.  Several of the amparos are based on the assertion that the Hague Convention does not apply to U.S. citizens since the U.S. is a third party to the Treaty.  On July 16, the Court of Appeals ruled in favor of one of the U.S. families who filed such an amparo.  Predictably, the PGN appealed this decision to the Constitutional Court on July 18.  We hope to have a decision from the Constitutional Court within a month, but a much longer timeframe is likely.  Three additional amparos filed on behalf of U.S. families were also granted on July 16, and several more are currently under review by the Court of Appeals.  We believe these first four rulings are critical victories that serve to affirm the validity of the third party status argument and its recognition by the Guatemalan judicial system.  

Additional amparos have been filed based on the fact that the PGN is, by law, required to process all notarial adoption cases and that the occupation of notarial attorney is protected by the Guatemalan constitution. Therefore, the PGN is violating the Guatemalan constitution by refusing to process notarial adoption cases and attempting to direct them to the Central Authority.  In an unexpected development, on July 17 the PGN requested that an attorney withdraw 6 cases for which he had filed such amparos from the Court of Appeals and resubmit them to the PGN.  By law, the PGN has until Tuesday, July 22 to issue a ruling on these cases or another amparo will be filed.  We view this as a potentially significant development since the PGN has refused to accept cases (including these particular 6 cases) in recent weeks.  However, our optimism regarding this event is tempered by the fact that the PGN has appealed the initial appellate court decision, indicating that it has not yet accepted the third party status of the U.S.

Request for Action

Despite the preliminary success of the amparos, we do not believe that the solution to this problem is for each of roughly 1,000 families to file amparos with the Guatemalan courts, particularly given the extensive delays associated with these judicial rulings and appeals.  We believe the most effective solution would be for the DOS to officially assert the third party status of the U.S. to the Hague Convention so that the PGN will process U.S. adoption cases in accordance with existing Guatemalan law.  Based upon recent events, it is our belief that a significant, but limited, window of opportunity exists in which to make this argument and that doing so will benefit many children and families.  

We sincerely appreciate your prompt attention to this matter and are grateful for your staff’s efforts in resolving this issue.  If you have any questions, we can be reached at XXXXXXXX.

Sincerely,

NAME

ADDRESS

EMAIL
cc:
Steve Vann, OCI, U.S. DOS


Senator Mary Landrieu, Congressional Coalition on Adoption

	



	 
Resume DNA authorizations for Guatemalan Adoptions 




To:  US Embassy in Guatemala, and Joseph Cuddihy, BCIS 

We, the adoptive parents who are directly affected by the US Embassy’s recent suspension of DNA test authorizations, ask that such authorizations be resumed immediately for those adoptions of Guatemalan children by U.S. parents that were initiated prior to July 1, 2003. We are adoptive parents struggling to bring our waiting Guatemalan children home in the aftermath of Guatemala’s accession to the Hague Convention on Intercountry Adoption. Our relinquishment adoption cases were initiated and properly registered before the PGN/Central Authority announced its new requirements for intercountry adoptions on July 1, 2003. Our cases qualify as “transition cases” which the PGN has announced it will process. Unfortunately, progress in our cases has been impeded by a regrettable U.S. Embassy decision. 

We believe that the U.S. government should be working to help U.S. families overcome the many obstacles they face in this time of crisis, not creating new ones. Recently, however, the U.S. Embassy abruptly stopped authorizing DNA studies for birthmothers and relinquished children. As you are aware, the BCIS requires the results of a DNA test before it will issue a visa for a child to immigrate to the U.S. This U.S. requirement is entirely unrelated to any new, proposed, or existing regulations in Guatemala. In addition, through agreement between the BCIS and the PGN, cases for U.S. families will not be approved by the PGN until DNA results have been certified by the BCIS. 


In our view, this U.S. Embassy decision to stop authorizing DNA studies is premature since the legitimacy of the Central Authority is under legal challenge in Guatemala and since the Central Authority has not yet established its own DNA procedures. This decision is also quite arbitrary considering that DNA tests were authorized for a large percentage of the relinquishment cases initiated after March 5th. We have been told by BCIS representatives that the decision to suspend DNA authorizations was made in our best interest - to spare us the potential financial burden of an additional DNA study conducted by the Guatemalan Central Authority. We disagree. 

In the unlikely event that its legitimacy is affirmed in Guatemala through the proper legal channels, we realize that the Central Authority may require that an additional DNA study be conducted at its facility and at our expense. However, we believe that the Central Authority’s jurisdiction over our cases is questionable, and is not likely to be upheld by the Guatemalan judicial system or Congress. We are fully willing to assume any financial risk involved in conducting an initial U.S. Embassy-authorized DNA test before the Guatemalan judicial system has issued a final decision with respect to the Central Authority and its regulations.

Therefore, we hereby respectfully request that the U.S. Embassy resume issuing DNA authorizations and certifying DNA test results for adoption cases that were initiated prior to July 1, 2003. 

We would also like to advise you that some adoptive families have elected to have DNA tests conducted by U.S. Embassy-approved laboratories without U.S. Embassy authorization. In our view, the U.S. Embassy has failed these families in its duty to issue such authorizations; therefore, we also request that guidelines be established by which visa pre-approvals can be processed using these certified DNA results. 

Sincerely, 

The Undersigned 
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Assert US DOS position on Guatemalan Adoptions 


  



To:  Michelle Bernier-Toth, US DOS 

As we, the undersigned, commit our names to this petition, approximately 1,000 cases involving the adoption of Guatemalan-born children by U.S. citizens are stalled as Guatemala struggles to comply with the Hague Convention on Intercountry Adoptions (the Hague Convention). Although it signed the Hague Convention in 2002 and entered it into force in March of 2003, Guatemala has failed to establish a viable system of adoption that would fulfill its obligations under the Hague Convention while conforming to its national constitution and laws. It is significant to note that several countries, including the United Kingdom, Germany, Canada, Spain and the Netherlands, have formally objected to Guatemala’s accession to the Hague Convention. The fact that this is the first time any country has formally filed such an objection underscores the gravity of the current situation. 

The Guatemalan courts also recognize the serious problems surrounding attempts at implementation of the Hague Convention. Many “recursos de amparo” (literally, appeals for protection) have been filed within the Guatemalan court system challenging the PGN/Central Authority’s recent actions. To date, in all cases where the Guatemalan Court of Appeals has ruled, it has been in favor of the U.S. families and their attorneys. For instance, on July 16, 2003, the First Court of Appeals in Guatemala granted an amparo against the Guatemalan Central Authority providing that procedures and rules instituted to implement the Hague Convention could not be applied to U.S. citizens. Most recently, on August 5, 2003, the First Court of Appeals ruled on a case filed collectively by 97 Guatemalan adoption attorneys. In this case, the court ruled that: (1) the Hague Convention is not a Human Rights Treaty and therefore does not supercede Guatemalan law (despite the Central Authority’s claims to the contrary); (2) the PGN does not have authority to develop regulations that deviate from existing law (as they have been attempting to do), only the Guatemalan Congress does; and (3) the Notarial process is protected by the Guatemalan Constitution and cannot be summarily dismissed as proposed by the Central Authority. Unfortunately, without effective assistance from the U.S. Department of State, U.S. adoption cases will likely remain stalled for several more months as the PGN/Central Authority pursues appeals. 

Critical issues surrounding Guatemala’s accession to, and attempted implementation of, the Hague Convention include: 

    - The question of whether the signing of the Hague Convention and appointment of the PGN as its Central Authority are, in fact, permissible under the Guatemalan constitution. Legal challenges to each of these events have been presented to the Constitutional Court of Guatemala. 
    - The failure of the Guatemalan Congress to pass implementing legislation for the Hague Convention more than a year after it was signed and five months AFTER it entered into full force. 
    - The Central Authority’s attempts to establish new adoption regulations that are radically different from existing Guatemalan law. Under Guatemalan law (and as affirmed by the Guatemalan Court of Appeals), the Central Authority has no legal authority to establish any regulation that conflicts with current internal law. 
    - The attempts by the PGN and Central Authority to apply new adoption procedures retroactively. 
    - The lack of government funding for childcare and the announced termination of traditional private hogar and foster care for children who are in the adoption process. 
    - The refusal of the Central Authority to accept guardianship responsibility for children whose birthmothers wish to relinquish them for adoption while simultaneously denying women the right to relinquish their children to attorneys as is permitted under current Guatemalan law. 
    - The refusal by the PGN and the Central Authority to process adoption cases, which has resulted in an unofficial and illegal suspension of all adoption cases. 

We, the undersigned, respectfully request that the U.S. Department of State respond to these unprecedented circumstances by assisting U.S. citizens who are in the process of adopting children from Guatemala and those who hope to adopt from Guatemala in the future, as follows: 

1) Refrain from endorsing the Central Authority, since the legitimacy of this agency and its “new regulations” has been refuted by the Court of Appeals in Guatemala. We request that the DOS web site be updated to reflect the current and only adoption law of Guatemala. 

The DOS and BCIS continue to state that they are waiting for the Central Authority to clarify “new regulations,” and to advise U.S. citizens to contact the Central Authority directly for information on adoption cases. These DOS statements imply that the U.S. government recognizes the Central Authority as a legitimate authority having jurisdiction over adoptions by U.S. citizens. This is simply not the case, as has been formally affirmed by the Guatemalan Court of Appeals. Furthermore, no legal distinction exists in Guatemalan law and in the view of the courts between adoption cases initiated pre- and post-March 5th 2003 and pre- and post-July 1st, 2003. This distinction is artificial, irrelevant, and should be eliminated entirely. 

2) Assert the United States’ third party nation status with respect to the Hague Convention on Intercountry Adoption. 

Because the U.S. is a third party to the Hague Convention, U.S. citizens cannot be held to treaty-imposed regulations without the consent of the United States (as specified in the Vienna Convention of 1969, Articles 2(h) and 34). Although the Guatemalan Court of Appeals recently ruled - in amparos brought before them by Guatemalan attorneys - that the U.S. has third party status, these decisions have been appealed to the Constitutional Court. The U.S. government’s assertion of this status will help ensure that adoptions by U.S. citizens remain under the jurisdiction of the PGN until the U.S. accedes to the Hague Convention or the Guatemalan Congress enacts new adoption laws - and not under the very problematic jurisdiction of the Central Authority, which was created solely to implement the Hague Convention. 

3) Immediately resume U.S. Embassy authorization and certification of DNA testing for all adoption cases. 

Authorized DNA testing is currently necessary both to attain visas for adopted Guatemalan children to immigrate to the U.S. and to finalize the adoptions in Guatemala. By suspending DNA authorizations, the BCIS is potentially further delaying the homecoming of adopted children. 

4) Assist the government of Guatemala in establishing practical and realistic solutions to extreme poverty, unwed motherhood, and other critical social issues that lead to relinquishment of children, and publicly state that intercountry adoption should remain open for the 2,000-3,000 Guatemalan children who find permanent homes with U.S. families each year. 

Guatemalan birthmothers most often cite extreme poverty as the main factor that prompted them to relinquish their children for adoption. Intercountry adoption currently is an option for a small minority of the many infants and children who are born to desperately poor Guatemalan families each year. There simply is no public assistance program in place in Guatemala to help these women raise their children. Although this is a problem internal to Guatemala, the U.S. government could offer encouragement and technical assistance to help the Guatemalan government combat the underlying conditions that lead to such pervasive poverty. 

5) Because the U.S. is a member nation of the Hague Conference and a signatory of the Hague Convention, we ask that the DOS insist that Hague officials allow Guatemala to implement the Hague Convention in accordance with Guatemalan customs and without violation of its constitution. 

It has become apparent to us that Hague Conference officials are attempting to unduly influence Guatemala’s implementation of the Hague Convention in a manner that goes far beyond the letter and spirit of the Convention, and that conflicts with the Guatemalan law and constitution. In a letter to an adoptive parent dated August 5, 2003, Bruce Duncan, Deputy Secretary General of the Hague Conference on Private International Law, stated that “Since March 2003 the [PGN] is the Authority responsible of determining the adoptability of a child. The lawyers and notaries are therefore not competent anymore to do so and any adoption application done from March 2003 has to be processed under the Convention.” This interpretation is not in keeping with the Hague Convention, which nowhere requires removal of private institutions, such as lawyers and notaries, from the adoption process. The method of implementing the Hague Convention that appears to have been encouraged by Hague officials has removed existing democratic safeguards from the legal adoption process in Guatemala, something that is in violation of the spirit of the Convention. 

Mr. Duncan also stated “The efforts to combat corruption and malpractices by the [PGN] are, we understand, meeting with some resistance in Guatemala and it is, in our view, important that it be given every support from the International Community.” In response, none of the allegations and rumors of widespread corruption or malpractice in Guatemala’s current adoption process have ever been substantiated. The cited “resistance” to the Hague Convention implementation in Guatemala is the orderly consideration of serious legal and constitutional issues by the Guatemalan Constitutional Court. The fact that several Hague countries have formally objected to Guatemala’s accession indicates their independent conclusion that it is impossible to process adoptions in Guatemala under the Central Authority’s stated “new procedures.” 

Guatemala CAN implement the Hague Convention with little change to its current adoption law and in a manner consistent with the Guatemalan constitution and customs. The Hague Convention was designed to be compatible with a wide variety of legal systems, but it is apparent that current Hague officials have a narrow, inflexible interpretation, and are attempting to impose their restrictive views on Guatemala and other sending countries. We ask that the U.S. insist that the Hague allow Guatemala to implement the Hague Convention with care and consideration to existing law, economic issues, and childcare customs, and through the legal democratic process. 

Sincerely, 

The Undersigned 
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UNICEF and their Role in the Guatemalan Adoption Process

Why are we including information on UNICEF?

It was under direct and indirect pressure from UNICEF that Guatemala acceded to the Hague Convention on Intercountry Adoption.  The indirect pressures were reactions to the UNICEF-sponsored (and oft-quoted) report from ILPEC entitled, “Adoptions and the Rights of the Child in Guatemala (2000)”, and the UN Special Rapporteur’s report (1998).  It is significant to note that the ILPEC report extensively quotes the report of the Special Rapporteur, as well as Casa Alianza (a UNICEF-sponsored organization) for “proof” of wrongdoing.  However, both the UN report and the witnesses brought forth by Casa Alianza have since recanted their statements.  

Carol Bellamy, the executive director of UNICEF, has directly stated, “UNICEF…recommended that the country [Guatemala] consider the Hague Convention.  We have subsequently provided support to develop a National Law on Adoptions, currently under discussion in the Guatemalan Congress, whose aim is to ensure that both the Hague Convention and the Convention on the Rights of the Child are fully reflected in national law.  This law reflects the understanding contained in both documents that the best interests of children are served by helping them stay within their extended families and communities, and that national adoption is preferable to inter-country adoption.  UNICEF is also assisting the Central Adoption Authority – whose existence is mandated by the convention…” (letter to K. Kreutner, July 2003).
Ms. Gladys Acosta, the UNICEF representative to Guatemala, has responded to concerns raised about inadequate alternate support systems for children and families by suggesting, “To take care of the unwanted children is not the concern of UNICEF, but of the local government. UNICEF only has to take care that Guatemala passes laws that the international community expects, to fulfill the international treaties that Guatemala has accepted to become a party” (personal communication to S. Luarca, Guatemala, May 2003).  
We find these statements deeply troubling because: (a) the U.S. has not ratified the Convention on the Rights of the Child and has not acceded to the Hague Convention on Intercountry Adoption, yet UNICEF (which is mainly funded by the U.S. government) is actively working to promote both of these treaties in foreign countries; (b) in the case of Guatemala, where 50% of the population lives in poverty and there is no social welfare program to provide for unwanted children, the consequences of closing intercountry adoption will be chronic malnutrition and exposure to infectious diseases, child abandonment, infanticide, and increased infant/childhood mortality; and (c) UNICEF, while actively promoting legislation to remove the rights of birthmothers to choose intercountry adoption for their children, is not assisting the government of Guatemala to provide alternatives for the children. Thus, what UNICEF is proposing will further exacerbate the child welfare crisis that already exists in Guatemala as stated by UNICEF in their 1999 report, “Guatemala’s children face enormous challenges to their development, resulting in some of the worst social statistics in Central America” (e.g., infant mortality, mortality in the first five years of life, chronic health problems and stunted growth).

UNICEF is promoting legislation that both endangers Guatemalan children who have been placed for adoption and fundamentally violates the rights of birthmothers to make adoption plans for their children.  We believe this not in the best interest of Guatemalan children and their families and conflicts with the position taken by the U.S. government on the protection and rights of women and children.  

	



	 
Guatemala Intercountry Adoption Advocacy 




To:  US-UNICEF supporters 

As international adoptive families, adoption service providers, and supporters, we want to encourage the continued consideration of the best interests of children within the debate over intercountry adoption. Although we strongly applaud and support the goals of keeping biological families intact and ensuring that all of the world’s children can remain and thrive within their birth family or birth country, we recognize that such goals cannot be attained in a short period of time, and in fact are an ongoing process in every country including our own. In reality, every day a significant number of children are born whose parents do not have the resources to raise them as they feel they should. We believe that each of these children deserves a permanent loving home, adequate nutrition, shelter, and education, and the opportunity to reach his or her full potential. We believe that legal and ethical intercountry adoption provides a legitimate, necessary and current solution for these children, and that it is in the best interests of the individual child to be placed with a permanent family with a minimum of delay. Based on our experience, and with the goal of child protection as our primary emphasis, we offer the following positions: 

1. We support efforts where the ultimate goal is to build a social and economic infrastructure that will allow families to remain intact and will reduce international adoption as a method of caring for children. Such infrastructure development is a long-term process that requires significant capital investment and a change in societal attitudes. As we see it, these changes must include eliminating gender discrimination and bias against children born out of wedlock; providing prenatal and postpartum health care to all mothers and children; educating about family planning and alternatives to adoption; preventing family violence; emphasizing responsible paternity; educating women in marketable skills so that they might earn sufficient wages to support a larger family; establishing social programs to provide food, housing, medicine and clothing for children whose family cannot afford these items; and establishing a woman’s right to legally relinquish a child. Abandonment should not be the only means of privately relinquishing a child. 

2. However, until such time as it is possible to adequately, compassionately, and humanely care for abandoned or relinquished children in the country of their birth, it is critical that provisions are made for the children who need permanent homes now. Guatemala lacks available social welfare systems to support indigent birthmothers* to raise their children. Efforts to interest Guatemalan nationals in formally adopting relinquished or abandoned children have been largely unsuccessful. These factors, combined with a lack of other alternatives to adoption, mean that intercountry adoption is the best hope in the short-term to provide permanent, loving homes to individual Guatemalan children whose birthmothers do not feel capable of raising them due to social and economic circumstances. 

3. We believe that every adult mother has the right to evaluate her family situation and determine whether family placement is a viable alternative to intercountry adoption. In the case of a minor birthmother, her parents or another responsible party should also be involved in her decision. A system in which every adult birth mother is required to notify her extended family of her decision to relinquish a child, and possibly have the child placed with a family member against her wishes, will undermine the mother’s rights, will likely increase the number of child abandonments, and unnecessarily delay placement of many children into permanent homes. 

4. We believe that a secure, monitored system of DNA testing conducted by licensed laboratories, such as is currently required for adoptions from Guatemala, provides irrefutable evidence of the child’s maternity and eliminates the possibility that the child could be abducted from her biological mother and relinquished illegally for adoption. This safeguard has been established to prevent child abduction and “child trafficking” for profit. 

5. Every effort should be made to avoid long-term institutionalization of children. We commend the system of private foster care and small private children’s homes (hogares) in Guatemala and have experienced, firsthand, the benefits of such care on the physical, emotional, and social well-being of children. 

6. We believe that each birthmother should have the opportunity to review her decision over a sufficient period of time, and to change her mind without fear of negative consequences. The current system in Guatemala requires that the birthmother, on four separate occasions over a period of several months, sign statements that confirm her intent to relinquish her parental rights to the child. Her cooperation in this both demonstrates her commitment to the adoption and provides her several opportunities to change her mind without reprisal. 

7. We believe that proper screening should be conducted on potential adoptive parents. The current process includes local, state, and federal police clearances, FBI checks, state child abuse clearances, as well as a comprehensive homestudy by a licensed professional social worker. We assert that this process provides sufficient evidence that adoptive parents are willing, capable, and eager to adopt and raise the child in a wholesome, loving environment. 

8. We believe that adopted children deserve to have access to information about their biological heritage and parentage. The current system of direct relinquishments, which requires positive identification and interviews with the birthmother and the caregiver (foster mother or hogar director,) provides basic accessible information to adopted children. 

9. We believe that the current system of private adoptions in Guatemala protects the welfare of the child and respects the rights of the birthmother, while providing relinquished children with permanent families within a reasonable period of time. This system currently works well and provides a small number of needy children with permanent homes while Guatemala effects changes in its sociopolitical infrastructure that will allow future children to remain with their families in Guatemala. In countries such as El Salvador, Romania, Paraguay, Peru, Honduras, Mexico, Bolivia and Ecuador, to name a few, that have tried to implement a “central authority” for adoptions without sufficient economic or infrastructure support, the effect on the welfare of waiting children has been devastating. We strongly believe that the current legal system of direct relinquishments and private adoption in Guatemala can best serve the current needs of the adoptable children of Guatemala, and that a centralized bureaucratic system that is not backed by the necessary social, political, and economic infrastructure currently cannot. 

* Note: the term “birthmother” includes only those women who have made an adoption plan and relinquished their children. It does not include all women who are mothers. 

Sincerely, 

The Undersigned 
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Coverletter for UNICEF Supporters Petition

August 12, 2003

Dear US UNICEF Supporter,

On any given day in Guatemala, 60 children under the age of five die of poverty-related factors.  This is almost eight times the child mortality rate of the United States.  Another 1,500 to 5,000 children live on the streets and survive by begging, robbery, or prostitution.  Yet another 25,000 to 30,000 children live in orphanages (mostly private) due to abuse, neglect, poverty, or parental abandonment.  About half of the children in Guatemala are considered to be malnourished, and 30% live in extreme poverty.


Each year, a relatively small number of Guatemalan children (2,219 in 2002) find homes in the United States through the legal intercountry adoption process.  As I write, the long-term fate of intercountry adoption in Guatemala is being decided as politicians and government officials struggle to implement the Hague Convention on Intercountry Adoption.  The backdrop for this struggle is a larger debate over how to protect “the best interest of children” worldwide.  UNICEF has been an active and powerful voice in this debate, placing considerable pressure on the Guatemalan government to accede to the Hague Convention and attempting to influence the framework and conditions under which future intercountry adoptions will proceed.  

As a current corporate sponsor of UNICEF, it is critical that you fully understand the UNICEF position on adoption – including those components that ignore the current economic, social, and cultural realities of Guatemala.  We acknowledge that UNICEF offers considerable assistance to children worldwide through vaccination, education, and nutrition programs, and we do not find fault with that well-intentioned mission.  However, we feel that elements of the UNICEF position on international adoption are misguided and threaten the welfare of the very children they aim to protect.  We believe your organization has chosen to support UNICEF because of the dedication your company and its employees have to the well being of children.  If you agree that UNICEF positions on intercountry adoption outlined below do not support the best interest of the children of Guatemala, then we ask that you contact UNICEF and ask them to revise these positions:

UNICEF Position 1:  The current laws established for intercountry adoptions in Guatemala do not create a transparent adoption process that provides a clear knowledge of the child’s origin.

Attached to this letter is a full explanation of the existing intercountry adoption process in Guatemala.  As you will note, the process (described by UNICEF as “extrajudicial”) currently includes a birthmother interview and social study, a secure DNA study of the birthmother and potential adoptive child, four separate occasions over a period of several months that the birthmother affirms her intent to relinquish, and an investigation into the background of the prospective adoptive family.  Along with a specialized attorney (the Notary), two separate Guatemalan government institutions – the family court and the Attorney General’s Office – are involved in this process, along with the United States Embassy and Bureau of Citizenship and Immigration Services. The current Notarial Process is called "extra-judicial" because it is not finalized before a Judge, but it was instituted in the Guatemalan Constitution as a way to deal with non-litigious matters and is a part of their judicial system.  The current system is relatively efficient, and it effectively identifies any misrepresentations of the child’s origins.  Less than 0.6% of US adoption cases have been denied due to “negative” DNA matches since 1998.

It is unclear what changes UNICEF would propose to make the system more effective at preventing fraud than the current “extrajudicial” system.  Systems with the powers placed in the hands of Judges are also be prone to corruption, with less accountability, and much greater delays in permanent placement of children.  The one component of reform UNICEF clearly supports is centralization of adoption procedures by the government.  However, in countries that have implemented a “central authority” to regulate adoptions without sufficient economic and infrastructure support, the effects on the welfare of children has been devastating. In most cases international adoptions have virtually stopped and alternate systems remain nonexistent or are ineffective at caring for the children. Ms. Gladys Acosta, the UNICEF representative to Guatemala, has responded to concerns raised about inadequate alternate support systems by suggesting, “To take care of the unwanted children is not the concern of UNICEF, but of the local government. UNICEF only has to take care that Guatemala passes laws that the international community expects, to fulfill the international treaties that Guatemala has accepted to become a party” (pers. comm. to S. Luarca, May 2003).  Guatemala currently does not have any significant program in place to assist the poorest families. In 2000, public spending on social protection (assistance and insurance) was 1.8% of the GDP, while it is estimated that 8.4% is the minimum annual cost of eradicating the poverty gap, and most of the recipients were in the wealthier urban areas rather than the poor rural regions of Guatemala (World Bank, 2001).  
UNICEF Position 2: Every effort should be made to keep the child in his biological family and within his ethnic group.  If this is not possible, adoption should preferably be by Guatemalan parents, then by foreigners residing in Guatemala, and as a last resort by foreign parents.
While Guatemalans rarely adopt formally, a system of “informal adoptions” already exists in which family members simply take over the care of relatives’ children.  Therefore, the relatively low number of government-documented “in-country” adoptions does not accurately represent the situation.  Other factors make intercountry adoptions more common than formal domestic adoptions – middle-upper class Guatemalan couples reportedly prefer to adopt children with particular hair and eye color, ethnic origin, etc.; and a culture of adoption is virtually non-existent in Guatemala.  While we support efforts to make formal national adoption affordable and desirable, we do not support any proposal that delays the child’s eligibility for international adoption. Such a system can only lead to a greater number of children languishing in temporary care environments for long periods of time.

While we fully defend in-family adoptions, we strongly oppose the system supported by UNICEF in which an adult birth mother would be forced to notify her extended family of her pregnancy and decision to place the child for adoption.  Similarly, we do not support a mandatory waiting period to allow for family adoption.  We believe each adult birthmother should have the right to decide whether family placement is a viable, legitimate option for her child.  A system in which every adult birth mother is compelled by law to notify her family of her adoption plan would likely increase child abandonment and unnecessarily delay placement of children into permanent homes.  

UNICEF Position 3:  Adopting parents should not reside in a country with racial discrimination.

While we acknowledge the intent behind UNICEF’s position – to protect the adopted child from prejudice  – we do not believe that any country is free of racial discrimination.  We cannot support such a standard as it would lead to cessation of virtually all intercountry adoptions.  Furthermore, racism and a rigid class system within Guatemala, places most children born into poverty or of indigenous heritage, at a distinct disadvantage within their own birthcountry. 
UNICEF Position 4:   International adoption should be reformed because it has become a profit-making enterprise that has led to the commercialization of children.  

A great deal of UNICEF’s agenda focuses on economic aspects of international adoption.  UNICEF has been critical of the fees paid to attorneys to process adoptions arguing that any economic gain leads to the commercialization of children. We believe that attorneys must remain at the center of the legal adoption process in Guatemala and that reasonable fees should be paid to these legal professionals.  It is not the child that is being marketed, but rather the services provided by the attorney, notary, foster family (or private children’s home), translators, etc.  

UNICEF Position 5:  All private adoptions should be suspended so as to favor the large number of older, institutionalized children.

We cannot favor any proposal that pits one child’s best interest against that of another. We do not support elimination of relinquishment adoptions as a means of encouraging adoptions of certain other children.  Instead, we support initiatives that reform the public adoption process while maintaining proper safeguards.  UNICEF has suggested that the “popularity” of private adoptions among biological parents is evidence that child trafficking is taking place.  However, after reviewing 90 randomly selected cases in 1999 as part of the ILPEC paper, UNICEF was unable to identify a single case in which a biological parent was forced or paid to relinquish her child.  In fact, the popularity of direct relinquishment adoption may simply reflect a birthmother’s desire to avoid placing her child in an orphanage.   

UNICEF Position 6: Children should not be relinquished for adoption due to poverty.


We agree that a main goal for humanitarian aid should be the elimination of poverty, so that every family has sufficient resources to raise all of the children born into it with a reasonable level of nutrition, medical care, shelter, etc.  However, this is simply not the reality in developing nations such as Guatemala.  Unfortunately, extreme poverty is a fact of life for 30% of the population and there are few, if any, government programs to assist these families.  Even private humanitarian aid is only effective at reaching a small minority of needy individuals.  Therefore, until there is adequate support for desperately poor families, the reality is that poverty will continue to be a major reason for birthmothers to make adoption plans for their children.

 Currently more than 6,000 people have signed a more positive position statement on adoptions in Guatemala (online at: http://www.petitiononline.com/guatpos/petition.html).  A copy of that position statement and other educational materials are enclosed for your information.  We appreciate your consideration of this matter and welcome a response.  Most importantly, we encourage you to contact UNICEF and urge them to rethink their stance on the above issues.  If you would like more information about adoptions in Guatemala please check the web site www.guatadopt.com, or feel free to contact me at ********.

Sincerely,

XXXXX

REBUTTAL TO THE  "STUDY ABOUT ADOPTIONS AND THE RIGHTS OF THE CHILDREN" COMMISSIONED BY UNICEF

PRESENTATION

In the year of 2000, UNICEF  hired an obscure entity,  ILPEC (Instituto Latinoamericano para el Estudio en General y la Educación y la Comunicación)  to perform an investigative report on the adoption system in Guatemala.   Its purpose was to demonstrate that "...adoptions in Guatemala are done with total disregard for the rights of the children, in order to satisfy the vested interests of a family, of a lawyer and of  an adoption agency, within a system that allows  adoption, without establishing the origin of the children being adopted...".

UNICEF is well known for its enormous wealth of highly qualified  - and highly paid - researchers, and since any of them could have done the investigative report on adoptions in Guatemala, one cannot help but to wonder why UNICEF had to "commission" another entity to do it.  But when one reads the report with its inaccuracies, half-truths and misrepresentations, one has to conclude that the "commission" was meant to distance UNICEF from a study on deceit, rather than on adoption. 

The reason for the study, according to UNICEF is "the need to analyze the violations of the rights of the child, that happen in the process of adoption as it is done in Guatemala, and to support the Congress with statistic and objective elements, regarding the law project of adoption that this organism is preparing, that seeks to legislate with regard to national and international adoptions, from the perspective of the principles of the Convention of the Rights of the Children and of the Political Constitution of the Republic [of Guatemala]. 

INTRODUCTION

The Study tells us: 

(  The average Guatemalan woman bears five children in the city and six or more in the country.  The less educated the woman is, the more children she is likely to have.

   ( The unemployment and sub employment are daily facts. Only 900 thousand people are employed and only one in ten in the formal sector of economy.  Half of the employed population lives in Guatemala City.

  (  Sexual offenses amount to 11% of the total of crimes committed.  There are two rapes every three days.

  ( Ignorance, unemployment, sub employment and violence produce day after day unwanted children.  Those children, not having opportunities to develop and facing a somber and uncertain future, according to those who take part in adoption processes, must take another path: adoption.  The market for adoption has proliferated, the information is widespread and the possibilities for adoption require each day less procedure.

      (   Two thirds of the Guatemalan population live in extreme poverty but the State does not provide programs for family protection, which has caused the sale of children  to  become  a source of income for many, especially when there is neither   solution nor support for their problems. The children are bought even before they are born.

Despite this ghastly information, the study concludes that adoption in Guatemala "violates the rights of the children established in the Convention [for the Rights of The Children].  "The study shows that the children have a price, that turns the institution [of adoption] in a commercial transfer, that what usually prevails in adoptions are the particular interests of a  foreign family who wants to adopt a child, of a lawyer, of a notary, or those of an adoption agency,  thus violating the best interest of the child."    The financial gain, inherent to all kinds of work, is introduced and manipulated constantly, to justify the attacks to all parties involved in an adoption process. 

The study states that there are many children who are institutionalized because they were abandoned, but thee are no laws or procedures that promote their going back to their families or their ruling as abandoned children, so they can be placed for adoption.  We totally agree with this.  

But we totally disagree with the following statement:  "In Guatemala there is not an official authority that verifies the adoptions processes and conducts a field investigation to check the information supplied by the relatives of the   child; in the adoption processes there is not a legal authority, since a great majority of adoptions are done through the voluntary jurisdiction system."   To begin with, the person who has the legal custody of the child supplies the information under oath.  It is like saying that the trials are not reliable, because nobody investigates if what the witness swears to be true, is actually true.  During an adoption process, many safeguards take place, to ensure that the mother is actually the mother of the child being adopted.  The Notary, who presides the process in an out of court adoption, is invested by law of legal authority. The fact that 99% of all adoptions are done out of court, only speaks wonders of this system.  When the study was done, the United States and Canada required a DNA test of mother and child.  Since September 12, 2002, all adoptions must have the test, unless the child has been declared in state of abandonment by a Court of Minors, which usually happens after a lengthy and uphill process.

I. ADOPTION IN GENERAL

According to the study, Guatemalan adoptions are different, depending on the place of residency of the adoptive parents.  That is not true. The same law applies to all cases. The only difference between an adoption done by locals and an adoption done by foreigners, is the legalization of the documents that both have to present to prove their capacity to adopt.  If the documents were issued abroad, they must be legalized by the local authorities of the country and authenticated by the Guatemalan Consulate.

The study explains that there are two types of adoptions; the one that the study names "simple" that does not create a kinship between adoptive parents and the child.  The other one, called "full" creates "blood kinship" between adoptive parents and their adoptive children.  Guatemala's adoption system falls into the second category.  The kinship, according to Guatemalan law does not extend to other relatives of the adoptive parents.

It is true that “legally it is not established that the adoptive parents must be a married couple" but it is not that "when there are several applications, the married couples receive priority”.  The Guatemalan Constitution forbids any kind of discrimination or unequal treatment, on account of gender or marital status.  And adoption is defined by law as "The institution of social assistance by which one person takes his/her child, the child of someone else".  

OUT OF COURT OR NOTARIAL ADOPTIONS

This process, says the study "it seems that is carried out only in Guatemala, it is tried before a Notary according to the Law that regulates the Notarial Proceedings of the voluntary jurisdiction processes".  


What the study calls “notarial or extrajudicial adoptions” are those that are processed before a Notary. The adoption opposers argue that the processes handled this way, have no legal warranties.  That is not accurate. The object of the Regulatory Law of the Notarial Proceedings of the Voluntary Jurisdiction Processes is to take out of court those processes that, due to its non-litigious nature, do not require a judgment. Adoption is included in this type of processes. Adoption is processed before a Notary, who has the same professional titles and academic law degree of a judge. The Notary, just as a judge under the same circum-stances, has the responsibility to oversee that the process   is handled in a legal and profess-sional manner.  The Criminal Code establishes that the liability of a notary is the same of a public officer, in any crime committed in the practice of a notarial function. The idea is precisely that all adoptions are handled out of court, in order to alleviate the workload of the judicial courts. The following phrase that refers to the notarial adoptions: “that it appears to be that is carried out only in Guatemala”, insinuates that it is not normal or correct, has no foundation and is oriented only to diminish the validity of a process strictly attached to the law. 


When the study refers to the denominated “international adoptions”, it sustains that those adoptions have a priority over the national ones, when, according to the Convention of the Rights of the Child, it should be the other way around. The reason why there is a higher number of adoptions by foreigners than by Guatemalans is the lack of interest in adopting, that these last ones have. This is because Guatemalans do not feel the need to adopt, because infertility is not a problem for them. Also, due to the racism and the rigid system of social classes and the prejudice created because of the bad publicity that adoption has received, the Guatemalans with economical resources do not contemplate adoption, unless in isolated cases, as a way to extend their family. Affluent Guatemalans are known to adopt from Eastern Europe countries, like Ukraine.


 In a joint effort to increase the need to adopt children by Guatemalans, was created an association named "Centro Notarial de Adopciones Gratuitas". This institution was established and is financed by a group of lawyers who offer to do adoptions free of cost to any Guatemalan who applies. Since it was formed, in 1999, it has received no applications, even though for a whole year there was an office   opened to the public eight hours, five days a week. That proves that the argument of the study “that Guatemalans do not adopt because the costs are too high”, as a dissuasive of the adoption by Guatemalans is totally false.


The study affirms that “the children who are placed in homes, do not have the opportunity to have a home of their own and have to live in institutions, like the Hogar Elisa Martínez, branch of the Secretariat of Social Welfare of the Presidency of the Republic, which is an institution in charge of the protection of children in abandonment condition and of children who are given up by their parents in order to be adopted, since some time ago, does not carry out adoptions due to the fear to face problems because it does not exist a specific law.” Such affirmation is false and slanted. The truth is that the Hogar Elisa Martínez was closed down by the Government and was turned into a Center for the Detention of teenagers in conflict with the criminal law. The children of the Hogar were transferred to private institutions and, when they were declared in state of abandonment, many of them were adopted.


Following, the study concludes that “The aforementioned makes evident that the children that are placed for adoption are not those who need more of that answer, because the institutions have a larger number (the number was not established) of abandoned children”. The study pretends to make us believe that “the institutions” have a large number of children available for adoption, but they are not adopted because the authorities of the institutions fear to face problems due to the lack of a specific law. Such affirmation is totally false. In Guatemala there are no governmental orphanages. All of them are private and the way of getting funds is through donations received, and of what they receive from the adoptive parents for the care of their children. It is absurd to affirm that there is no specific law for such matter. The adoption is duly regulated and its proceedings are subject to controls and revisions from the corresponding authorities. 


The study quotes the case of adoption through a certificate issued by the Civil Registrar that documents the relinquishment of a child by his parents to the adoptive parents, and the Registrar enters this in the Birth Entry of the Civil Registry. If the case is real and those who carried out the study have   evidence, should denounce it to the District Attorneys' office because the action of the Registrar breaks several laws of the Criminal Code. Not to do it makes them authors of the criminal offense of omission of denounce a criminal act.


The same could be said about what the study calls “supposition of birth delivery”. Such supposition is not adoption, is a crime and as such, it has to be punished. 

III. NATIONAL AND INTERNATIONAL REGULATION ABOUT ADOPTION

 
The study expresses that “Due to the dispersion of the regulations of the Adoption in Guatemala and to the lack of analysis with which the matter has been legislated, there exist gaps and contradictions which makes that, even though, adoptions have a cover of legality, do not guarantee the children with an integral protection required.”

The “dispersion of regulations” is not a defect but something normal in our legislation, in which different legal bodies regulate the same matter, in their different aspects. There exists the substantive aspect, which are the laws that establish and regulate the institution of adoption, its legal effects and the requirements for its existence. The adjective aspect is regulated by the procedural laws, which regulates the procedural aspects of the adoption; the criminal laws, which regulate the crimes which may be committed in relation to the same and the laws related to the family, the children, the guardianship, the paternal rights, the kinship, etc. There is no doubt that the so called by the study “dispersion of regulations” is an absurd criticism that denotes ignorance of the most basic principles of Law.


The adoption, as the legal acts that make one child, the child of other parent, is something very different of the protection of the child. Such responsibility falls on the adoptive parents first and then on the authorities of the place where they reside, in second place. The adopted children, as the children who live with their biological parents, are under the protection of the laws and authorities which are called up to supervise that the parents comply and give to their children, adopted or not, good treatment, food, education, values, good examples and preparation for life.  If they fail to do so, it certainly cannot be blamed on the  "dispersion of laws" or on some flaw of the adoption.


On the other hand, it has been demonstrated that the children that have been adopted by foreigners are better cared for and protected by the local authorities of the countries of destiny, than many children which remain with their families in Guatemala. For example, we may quote the following: In spite of the fact that the elementary education in Guatemala is obligatory and free, and that it is prohibited that children work, the local authorities do not force the parents to send their children to school, nor punish those who mistreat them or send them to work. Children are often seen selling fruit or several merchandises at the corners, before the indifference of the authorities. An example is the group of siblings of short age who everyday sell bananas in front of the military headquarters of the Guardia de Honor, in the city of Guatemala. The stepfather of the children was offered private education for his children, to which he reacted violently. We are sure that many persons in charge of enforcing the law have seen them and with their silence they make themselves accomplices of the violation of the rights of these children.


The lack of legal formation of those who elaborated the study is evident in their observations regarding the laws that regulate adoption in Guatemala. It is evident in the criticism they make about the Civil Code.

a) The study affirms the following: “The dispositions of the Civil Code are not enough and do not respond to the social reality because 98% of the adoptions are international with full character and are carried out through the notarial way, and they also violate the spirit of the Convention of the Rights of the Child and do not respond to the internationally accepted principles through The Hague Convention, yet not ratified ¨[nor subscribed] by Guatemala.”

To this respect our comments are the following: The dispositions of the Civil Code duly regulate every aspect related to adoption as an institution. On the other hand, the Civil Code not only regulates what is related to adoption because its dispositions are complimented with those of other legal bodies, as the Code of the International Private Law in its Chapter VIII, which regulates what is related to international adoption. According to this legal body, subscribed and ratified by Guatemala, the capacity to adopt and be adopted is regulated by the personal law of each one of the interested parties, which covers what is related to adoptions done by foreigners. As we previously expressed, the notarial proceeding is perfectly legal and in no way violates the rights of the children and even less, an agreement not subscribed nor ratified by Guatemala, as it is the Hague Convention.

b) According to the study, the Guatemalan law does not establish the “subsidiarity of the international adoption” in respect to the national adoption. This is regulated in the Convention of the Rights of the Child and, as the same study states, if 98% of adoptions are done by foreigners, to demand the increment of Guatemalan adopters will just be detrimental for the children in need of a family. It is not the best interest of the child to force him/her to wait for all Guatemalans to reject him/her, so that a foreigner may adopt him/her.

c) According to the study, the Civil Code does not establish those actions taken in the “best interest of the child". The laws compliment one another and even though, the Civil Code does not express it, the Convention of the Rights of the Child does it.

d) According to the study, the Civil Code does not demand the consent of the child who is older than 12 years old for the adoption, nor the need for him/her to be heard, is regulated. To this respect, we state that, according to Article 243 of such Code, the only person who may give his/her consent for the adoption is the one who has the paternal rights or guardianship. The child does not have the legal capacity in order to do that. With regards to hear his/her opinion, this is contemplated in Article 12 subsection 1 of the Convention of the Rights of the Child.

e) The Civil Code, according to the study, does not take into account the suitability of the adoptive parents in relation with the needs of the child. Nothing farthest   from the truth. The Civil Code establishes in Article 240, the following: “The application will be accompanied with the birth entry of the child and the testimony of two honorable persons will be proposed, in order to credit the good habits of the adoptive parent and his/her economical means in order to comply with the obligations that the adoption imposes.”

f) According to the study, the Civil Code does not regulate the "control of the origin of the child”. Those persons who give their child up for adoption, give their consent before the Notary, under oath, and they are the ones who affirm that the child is their son/daughter. If it is demonstrated that the child is not theirs, they have committed the crime of perjury. There is also the responsibility of the Notary to carefully review every document in order to assure that the child is being given up for adoption by the person who has his/her paternal right or legal custody.

g) According to the study: “it is not demanded that in the legislation of the receptive country exist laws that guarantee the same rights and obligations acknowledged to the child in his/her country of origin”. This is regulated in Article 21, subsection c) of the Convention of the Rights of the Child.

h) The study criticizes that in the Civil Code: “The adoption is not always full, so the bonds are not completely broken with the biological family; there is room for the revocation of the adoption, absence of inheritance rights by some relatives whose kinship arise from adoption, the biological family continues to have rights over the child given up for adoption.”

Such affirmations indicate lack of knowledge of the law and end to mislead the readers of such study. The adoption in Guatemala only creates effects between the adoptive parent and the adopted child, because of causes akin the reasons to disinherit an heir. The adoptive parent does not have inheritance rights of the adopted child and, much less, his/her relatives or the relatives of the adopted child with respect of the adoptive parent. The paternal rights are totally lost when a child is adopted by another person. (Article 274 Civil Code).  When it is expressed that the need of a “follow-up” of the adopted child by a family resident abroad, is not established, therefore taking the risk that the adoptive parents may use the child for bastard purposes (prostitution, body organs traffic, etc.), the study wants to throw monstrous doubts about the intentions of someone who adopts a child. It has never been demonstrated that the adoptive children are used for such purposes, and in any case, the welfare of the child adopted by the foreigners is the direct responsibility of his/her parents and of the authorities of the country where they live. 


The criticism to the Regulatory Law of the Notarial Proceedings of the Voluntary Jurisdiction Affairs not only does not resist a serious analysis but are the repetition of what has been said about the Civil Code and, they also denote a tendency to denigrate the process, when it comes to talk about falsifications of signatures, coercions, false witnesses, etc. Such situations may appear in any process, in any country. But above all, since they are constitutive of something undue in any given case, the obligation of the maker of the study is to denounce it before the proper authorities. 

III. SITUATION OF THE ADOPTION IN GUATEMALA 


The most censurable thing of the study subject to analysis is that it is openly against adoption. When it affirms that in Guatemala more than four adoptions are carried out every day, as if were something negative, it pretends to hide the fact that those four children that are adopted daily are free from hunger, misery and early death. 


The study acknowledges the existing need that the children be adopted when it states “although the high number of children given up for adoption, the institutions which accept children who are orphan, abandoned or victims of mistreat, are crowded. There exist institutions with populations of more than 300 children, who are condemned to live in those institutions all of their lives, because their families have forgotten them, because the abandonment decrees may last even seven years being proceeded, or because the children older than two years do not have possibilities of adoption.” But it omits to mention that such institutions are private, that they do not receive any funds from the Government, and that they subsist from private donations or from the fees paid by the adoptive parents. 


The study contains a paragraph which completely contradicts something that the study is trying to prove: that the adoptions must be in charge of the government. 


“According to the statistical data of the Secretariat of Social Welfare of the Presidency of the Republic, the adoption of boys and girls of the Institutions under its care have decreased. Hence, in 1980, there were 52 adoptions, in 1989 there were 29 adoptions, in 1992 there were 6 adoptions and in 1994 there was only one adoption. (Cadena, Ramón, UNICEF, 1994). According to the data offered by Cadena, these adoptions have been decreasing due to the direct offer existing outside of the institutions, to the direct intervention that the lawyers have had on adoptions and the little functionality of the Hogar Elisa Martínez, governmental institution which is in charge of the children declared in abandonment condition.”


One wonders what does UNICEF want? On the one hand, it judges with much severity (and ignorance) the Guatemalan legal system, because it allows out of court and speedier adoptions without a judge. However, it accepts that adoptions are better handled by the lawyers that by the governmental institutions and, notwithstanding, it insists that the adoptions have to be in charge of the government. 

 
According to the persons who carried out the study, they did a study of several cases randomly. In other countries, the adoption processes are sealed, which is not the case in Guatemala. This leaves the door open to the fact that if the mother who gave her child up for adoption wants to keep the secret, her wish is not respected, and being exposed to the fact that any person may have access to her address and the circumstances of the adoption and tell this to her family of neighbors, as it happened to the cases studied by the authors of the study. Such investigations constitute an abuse to the right of privacy of the mothers and should not be allowed. The motivation that induces a mother to give her child up for adoption is private and no one should investigate her. Insisting on the fact that the mother receives help from the persons who participate in the adoption process is another way to denigrate the process. 


The comments about the notaries and mandataries are directed to discredit instead of acknowledging that, thanks to them, the adoption is carried out professionally and efficiently. The falsities are plentiful. As examples, we may mention the following.

a) That the mandatary on behalf of the parents acts as the guardian of the child.   This is not true. The child is represented by his/her parents, who have the paternal custody   and, in their absence, his/her guardian. The mandatary only represents the adoptive parents who live abroad.

b) That in most cases the same lawyers acts as notary and mandatary. This is not true. The notary is one attorney and the mandatary is a different attorney.

c) That the lawyers who act in adoptions present their files before the courts more convenient for them, which explains that there are lawyers who carry out up to 60 adoptions a year, in different courts. The reality is that the adoption files are entered in the Centro de Servicios Auxiliares de la Administración de Justicia and such place is in charge of distributing them at random among the six Family Courts of Guatemala City. The number of adoptions that a lawyer handles at one given time only indicates the workload he or she has, which in any  field  is  a sign of   professional success. The authors of the study highpoint this as an accusation and not as it really is, the acknowledgement of a professional work well done. 

d) That the Government has to support poor families. This would be ideal, but in real life, the Guatemalan Government not even by a constitutional mandate, protects the orphan or abandoned children, and according to the data provided by UNICEF itself, 80 children die daily. It is utopian to wait for the government to support the poor families so that they do not give their children up for adoption and let the children die while waiting for that help that most likely, will never come.

e) That the adoption processes take less time now than before. This is false. Each year the adoption processes are more lengthy, in part, due to the constant attacks to the institution and the persons who participate in it, from who supposedly defend the children, such as UNICEF, Casa Alianza and other similar organizations. The most damaged ones in this situation are the children themselves, who are growing up without the love of a family who suffers waiting for them. 

f) That the parents who give their children up for adoption do not receive advise about the legal and psychological effects of their decision. This is not true. The parents have the complete understanding of what adoption means, that it is final and that they give their consent for it. In most cases, adoption is the difference between life and death for the child given up for adoption, and the parents know that. The psychological effects of relinquishing a child would be minor if studies like this one would stop spreading lies as the ones that were analyzed previously, about body organs traffic, child prostitution, etc. If they would tell the truth: that the immense majority of the adopted children are loved as sons and daughters, educated and well treated, the parents of those children would be much more content about the destiny they chose for their children. It is a cruelty to disseminate rumors without any grounds, which in some cases, are believed by some parents, who prefer to assassinate their children (abort and infanticide), than give them up for adoption and, in other cases, have caused that furious crowds   attacked  innocent tourists, just for taking pictures of the children because  somebody among the crowd makes them believe that the pictures are taken  to steal the children. 

FEES: 


The main argument of the study is the amount that the adoptive parents pay for an adoption. The authors of the study omit the fact that the adoption is a legal process, done by Law professionals and that their fees are contracted freely between their parties. They are based on Article 21 of the Convention of the Rights of the Child, which in its subsection d) establishes: “They will adopt every appropriate measures in order to guarantee that, in case of an adoption in other country, the placement does not allow undue financial benefits for those who participate in it.”

The phrase “undue financial benefits” refers to excessive charges or amounts paid without receiving a counterclaim. But, in the case of adoptions, the fees corresponds to a job carried out by a group of persons, which includes the care of the child, his/her medical attention, clothes, expenses, and legal fees of the adoption process. The amount that the adoptive parents pay is not a fixed amount, many times lawyers charge a minor quantity or none at all in order to help a child with special needs or because his/her circumstances, it is difficult to find a family for him/her. To pretend that adoptions should be done free of cost in every case, is absurd. As we stated previously, if carrying out the adoptions without cost will increase the number of persons who want to adopt, the Centro Notarial de Adopciones Gratuitas will be saturated of applications. To this date, it has not received a single one. 


The fear of being harassed by the sensationalist press, the fact that adoption are equaled in Guatemala to "selling babies", and the fear to be involved in a scandal, discourages many lawyers to work in this type of processes. If the harassment disappears, if the processes were simple, quick and without problems, the cost of adoptions will decrease. This would not necessarily increase the number of adopted children, because those who want to adopt, take that decision independently of its cost, and those who do not want to adopt, as the Guatemalans, who would not adopt, even if it is free of cost. 


We believe that those who oppose adoptions should look for a more solid argument in order to oppose them. To insist in that “the children are treated as merchandise” and that they are “bought from the mothers”, are arguments without validity and which only reflects the mentality of those who use them. A mother relinquishes her child for diverse reasons, and the humanitarian help she may receive in some cases, is not a determinant factor. And if such was the motivation to give her child up for adoption, it is preferable to take that child away from such a mother, who eventually will   abandon her child to a certain death as it has happened many times. On the other hand, poverty is not what drives the parents to give their children up for adoption. The lack of will to raise a child is what really makes the parents to place that child up for adoption. It has been seen very poor families who will never give up their child, and parents with more economical means, who decide to give up for adoption a child for many other reasons. 

The Family Courts


According to the study, the Relator of the United Nations, Ofelia Calcetas, visited the Family Courts and “asked about the weakness of the institution, and the judges expressed the following:"


1. "The judge is not involved in the notarial adoptions, since the judge's role is limited to pass the file to the social worker." Regarding this, we express that this is not a “weakness” but, that is the way it should be, according to the law.  Who presides the adoption process is the law professional who is requested by the lawyer who has the power of attorney and who has the responsibility of the process: the notary.  


2."The judge has the capacities in order to dictate a judgment of adoption, but does not because the 99% of the cases are carried out by the notarial way." This, far from being a  “weakness” only proves that the notarial process functions better than the judicial one, with the same validity and legal guarantees.  


3. "Adoption is a business for the notaries, who commerce with children even before they are born and offer presents to the social workers". These accusations are totally without grounds, because the notary, the same as the judge, is the officer who presides the process and his fees are for the work done and not for the child. We resist to believe that the judges have expressed such opinion because of their professional education and the cases they see daily in their courts, give them the necessary elements in order to understand that what the notary charges is for the work done and not for the child, and that it is derogatory to refer to the professional fees as “the business of the notaries”. It equals to say that the salary of a Judge “is the business of the judges” and that they “charge for   justice” when they receive their salary. As for the alleged bribes of the social workers, they, more than anyone, are obligated to denounce them before the proper authorities if they have any evidence to support that allegation.


4. "The social service of the court does not know the adoptive parents that recommend to receive the child." As we stated before, Article 73 of the Code of Private International Law establishes that “the capacity in order to adopt and be adopted, the conditions and limitations of the adoption, are subject to the personal law of each one of the interested parties.” Consequently, the foreign adoptive parents present a homestudy made by a social worker of their place of residence and documents who attest to their suitability for adoption. They also present a document which proves that in their country of origin, they have been authorized to adopt a foreign child, which implies that they have met the requirements in order to adopt, according to their personal law.  

Social Workers: 


The study proves what the notaries know from long ago: that the social workers do not know the institution of adoption. This is evident when they try to investigate the reasons that lead a mother to give her child up for adoption.  A mother's reasons should be irrelevant to the adoption process; the only thing that the social worker has to verify is that the mother is willingly giving her child up for adoption. Lack of economical resources, shame of having a child without being married, adultery, rape, lack of love for the child, are some of the reasons of a mother to give her child up for adoption. She has the right to keep secret the motivations which lead her to make such drastic and, most of the times, painful decision, because revealing the reason does not change anything. 

The Magistrate of Minors 


The study mixes up the chores of the Magistracy Coordinator of the Jurisdiction of Minors with those of the Courts of First Instance of Minors. To the courts have to protect the children in danger or abandonment, and to the Magistracy corresponds only to transfer to such courts the denounces received.


We believe that the following phrase is an error: “Given that the current practice does not contemplate to help or support the family that neglected the child”. Neglect of a child is punishable, not something that deserves any support.   


The study names “legal gap consistent in that, even though when the child has been declared in abandonment condition, legally the parents have not lost the paternal rights over him/her, so before carrying out the adoption, a Family Court has to declare that the paternal rights have been terminated.” The following must be clarified: The parents have the legal representation of their children, but when there are no parents, a guardian is appointed for the representation of the child and the guardian exercises the legal custody of the child. The paternal rights and the legal custody cannot coexist, except in the case of the special guardianship that appears when there is conflict between several children subject to the same legal custody or between the child and the parents. 


In the case of the children declared in state of abandonment, the Judge of Minors rules that the child does not have parents who can duly exercise his/her representation, and therefore, a guardian is appointed. The case of the child subject to the joint custody of the father and the mother is different, in which one of them asks a Family Court to suspend the custody of the other parent. It would be endless if another   procedure has to be done, after all the time that it takes for a Court of Minors to declare a child abandoned, in order to terminate the paternal rights of the parents who abandoned their child or exposed that child to risk or danger, or mistreated the child. Moreover, this type of processes can only be initiated by the ascendants of the child, his/her collateral relatives, between the fourth grade of kinship and the District Attorney.

The Office of the Attorney General of the Nation (Procuraduría General de la Nación)


 It is evident again the slanted angle of the study, when expresses:  “The scarce involvement of the Office of the Attorney General of the Nation in the adoption processes, is established on the absence of an harmonious and current law, or which makes that the Office of the Attorney General of the Nation does not intervene in the previous and posterior stages of the adoption”. Such affirmation is absurd because the Office of the Attorney General gives the final approval of the adoption file, reviewing it completely and having sufficient discretional faculties. Even though the law establishes that in the case of an unfavorable opinion, the judge will rule accordingly, there are few Family Judges who dare to contradict the opinion of the PGN, so the Notary does not have any other resource  than to humor  the opinions of the Office of the State Attorney and comply with what has been requested, even though it does not have any foundation or how harsh it may well be. This reduces effectiveness to the Family Judges' intervention. 

THE EMBASSIES:

We will skip the analysis of this chapter because it is a repetition of the same accusations without grounds that we have already analyzed before.

IV. CHILDREN TRAFFIC AND IRREGULARITIES IN ADOPTION

The first paragraph of this chapter deserves to be transcribed: “The traffic refers to the excessive quantity of boys and girls that leave Guatemala for international adoption without an efficient control, without transparency, without prices subject to regulation and without a clear knowledge of the origin of the child."

We will analyze that paragraph as follows:

“excessive quantity of boys and girls that leave Guatemala for international adoption“ –“excessive” compared to what or subject to whose judgment? If we consider that in Guatemala more than 30,000 children die every year due   to easily treatable illnesses, before they reach five years old, and only 2,000 are adopted, the quantity of children that live because they were adopted is very far from excessive, being really minimal. UNICEF, as an entity that claims to care for the childhood, must be doing every effort within its reach, not to block adoptions, but to help and support adoptions, so that more children may be adopted and have a life.

without an efficient control, without transparency- The adoption as a legal process guarantees that the child has been legally adopted and the Office of the Attorney General of the Nation, the Social Service of the Family  Courts and  the Civil Registry , review everything performed by the notary. To affirm that there is no efficient control or transparency denotes bad faith or ignorance.

“without prices subject to regulation”: The price for an adoption is the argument that the adoption detractors repeat  over and over. The law states that adoption should not give any undue economical benefits. Not even the more zealous detractors of adoption and of the notaries can   deny that conducting an adoption is a professional work that entrails the payment of fees to those who make it possible. Uncompensated work constitutes slavery, and that is what it would be if the secretaries of the lawyers, the attorneys, the messengers and the foster mothers had to work without  payment, just  "because it is an adoption”. 

 Without a clear knowledge of the origin of the child- The embassies of the United Sates of America, Great Britain and Canada, since some years ago, require the DNA test, so the children that leave to those countries, have been satisfactorily examined. Currently all children have to pass the DNA test, and therefore the argument lacks validity.

The study highlights something very important:

"However, there is no objective evidence of the existence of the commercialization and, therefore, we cannot point out a concrete case.  It is known by different sources (social workers of Family Courts airs, embassies’ personnel, Family Court Judges, attorneys and some mothers) that there exists commercialization of children. Large quantities of dollars are paid in the international adoption, for which adoption has become a commercial transaction in which several personas are involved as guardians, mothers, lawyers, who offer profitable services about them.”
A study which admits that it does not have objective evidence and is founded on supposed opinions in order to denigrate the joint work of the persons who are involved in an adoption process, does not deserve the least credibility or respect. 

CONCLUSIONS:

1. Adoption, as an alternative to abortion, infanticide, mistreatment or abandonment, is the solution for those problems that take the life of thousands of Guatemalan children each year. Attacking adoption and those who are related with it, not only does not help children but makes evident the real motivation that pushes UNICEF and organizations with similar tendencies: If all the children, instead of being mistreated, abandoned or murdered, were given up for adoption to families who love them, the orphans, the abandoned children and the children of the streets would no longer be in that situation of need. If the reason of being organizations as UNICEF and Casa Alianza disappears, then the so badly called “aid programs for children” would cease to exist. Such programs allow the senior officers of those organizations to get high salaries, to travel first class, stay at five stars hotels, and to rub shoulders with the government officials, magnates and diplomats, at the receptions and cocktail parties where they are welcomed as the “ great children advocates.”

2. The adoption must continue to be an option for every child who needs it.  The malignant campaign of adoptions must stop. It is enough of soiling that generous and noble act with the same accusations without grounds, with falsities and half-truths.

3. The recommendation to help the poor families in order to impede them giving their children up for adoption, will be counteractive because this would make the mothers who do not love their children, to keep them only for the help, without giving their children the care, education and love that they need for their normal development. For the child it is much better to be adopted by a family who really loves him/her than to stay with his/her family only to be neglected or mistreated.

4. It must be prevented that the persons and institutions that profit with the needs of the helpless children continue to criminalize adoption. It is the most noble and generous institution of the Civil Law and those who are involved in adoptions, are persons who really care for the welfare of the children and who effectively make a difference in their lives.

5. It is proven that the adoption by Guatemalans is not an alternative for the children who need a home. Instead of trying to stop adoptions by foreigners and denigrating such adoptions by branding them as “exports”, or “children traffic”, those adoptions should be promoted and expedited in order to increase the number of children who are placed with a family.

6. The compensation received by the persons involved in an adoption is for their work, not for the adopted child. Those who insist that the adoption must be completely without cost, underestimate the amount of work and the right of being remunerated for a work professionally done by those make possible the adoption.

7. The adoption process before a notary, is a process that guarantees legality as well as transparency, being the notary a law professional, with the responsibility of a public official.

8. The motivations that someone has in order to give up for adoption a child, must be respected. The parents must have the right to not reveal their motivations. Their express consent is enough in order to formalize the adoption. 

9. An adoption law that establishes a central authority with faculties in order to decide who may adopt and who may be adopted, would be the most harmful for the children. In the study it is demonstrated conclusively that that the Government of Guatemala does not consider this situation of any interest, nor the quality of life of the abandoned children.

10. The Hague Convention has proven that its only objective is to delay as much as possible international adoptions, decreasing them as much as possible, as it has happened in those countries where it has already been subscribed and ratified.  It is a proven fact that the Hague Convention, far from helping intercountry adoptions, is the most effective legal instrument to close adoptions in a country of origin of adoptive children. 




Guatemala, March of 2003.




Susana Luarca
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The U.N. vs. Adoption 
From the April 28, 2003 issue: Don't trust the international bureaucrats to be humanitarians 
by Lawrence B. Lindsey 
04/28/2003, Volume 008, Issue 32 

	
IT'S BEEN SEVERAL MONTHS since I last thought about Benjamin and Elizabeth. It hit me as our older children were headed off to school. Elizabeth would have been in first grade in our local elementary school and Ben would be getting on the bus in September headed to kindergarten. 

Had it not been for the United Nations, Benjamin and Elizabeth would have been my children. Now that the United States is considering letting the U.N. run social services in postwar Iraq, perhaps their story should be told. 

Benjamin and Elizabeth (our legal names for them had we been successful in adopting them) were orphaned by the fighting in Kosovo. Although American and other allied forces manage the political and security arrangements in Kosovo, the United Nations is responsible for social and humanitarian services. When it comes to child welfare, this means UNICEF. 

We have a close friend, a nurse, who was supplying medicine and equipment to the village hospitals and clinics in Kosovo back in 1998. She happened upon Ben and Elizabeth in an orphanage in Pristina, the capital. Most orphaned children in that conflict were adopted by family and other clan members, but there were thousands of such children, and some like Ben and Elizabeth had no close relatives. Others were the product of rapes committed by Serbian soldiers during their brutal occupation of the country, whose parentage made them outcasts and unadoptable. 

Our nurse friend approached the doctors in the orphanage and the local town leadership about these children. Given the children's bleak prospects, they were enthusiastic about adoption by an American couple, and helped petition the administrators of the orphanage. 

The head of the orphanage, a French national in her late twenties, made her objections quite clear. "As long as I am in charge of this orphanage, no Americans will adopt any of the children here. These children will remain in country." The "in country" she preferred to America for these children was a poor, war-ravaged nation policed by foreign soldiers. 

At first we thought this attitude simply reflected the prejudices of yet another of the left-wing European bureaucrats who staff most of the United Nations. So we began calling UNICEF officials in Geneva and New York, and writing letters to any seemingly appropriate official we could find on the U.N. website. As Americans we take for granted the process of accountability known as "petitioning for redress of grievances." 

Never mind that ordinary Americans provide the overwhelming majority of non-governmental support for UNICEF. The "power of the purse" does not exist. Nor are basic notions like accountability and the democratic rights of ordinary people part of the U.N. bureaucracy's worldview. It took eight months and serious behind-the-scenes pressure for us to get our first, and only, response. 

As it turns out, the French head of the orphanage was not merely enforcing her own anti-American prejudice. It is the official policy of UNICEF and the United Nations to permit no transnational adoptions wherever the U.N. has jurisdiction. This is the reality of U.N. "humanitarianism." 

The ravages of Saddam Hussein and the Iraq war have doubtless left thousands of orphaned Iraqi children. Ideally, family members and other Iraqis able to support these children will take them in. But the realities of a poor, war-torn country mean that many will not find loving homes in Iraq. There are countless families in America and elsewhere who would be thrilled to adopt these orphans. These include Iraqi-American families. But they will not be allowed to if the United Nations has any say in the matter. 

Things worked out well for our family. In December 2000 we adopted Thomas Lindsey on his first birthday. He was also a product of the war in Kosovo. But because his mother walked across the border to Macedonia while nine months pregnant, she and baby Thomas escaped the clutches of the U.N. bureaucrats. Thomas is now 3 and thriving. Last week when we were watching the news he said that he wanted to see President Bush again. When we asked why, he said, "He looks like he needs a hug." 

Thomas was lucky; Benjamin and Elizabeth were not. Official United Nations policy needlessly condemns thousands of children to difficult futures in poor and war-ravaged countries. Some feel that it is necessary to give the U.N. a humanitarian role in postwar Iraq in order to rehabilitate that organization. Given the reality of its allegedly "humanitarian" policies, not to mention the widespread corruption and arrogance that accompanies its administration, it is fair to ask whether rehabilitation is possible. 

Our government must decide whether geopolitical objectives require us to turn part of the administration of postwar Iraq over to the U.N. At a minimum, we should ask Prime Minister Blair and others who advocate this policy whether they really want to condemn thousands of Iraqi children to the same fate as Benjamin and Elizabeth. 

Lawrence B. Lindsey, former director of the White House National Economic Council, is president and CEO of the Lindsey Group. 
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Information on the Hague Convention

on Intercountry Adoption

1993 Hague Convention on Intercountry Adoption


Summary 
The 1993 Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption, a multilateral treaty, prepared by the international organization known as the Hague Conference on Private International Law, was adopted on May 29, 1993. 

The Convention is to cover all adoptions between countries that become parties to it. The Convention sets certain internationally agreed minimum norms and procedures that are to be complied with to protect the children involved as well as the interests of their birth parents and their adoptive parents. The Convention as adopted will eventually affect future intercountry adoptions to and from the United States, whether the United States becomes a party to it or not.

As there were over 8,000 adoptions of children from abroad to the United States in 1994 (out of a world total of 15-20,000), as well as one hundred or more adoptions of children from the United States by persons resident abroad, the United States has a considerable stake in the future of the Convention. 

The United States was an active and important participant in these negotiations. The U.S. delegation to preparatory meetings included a family and comparative law professor and representatives of Adoptive Families of America, Inc., the American Academy of Adoption Attorneys, the National Council For Adoption, and the Department of State. The delegation to the Hague Conference's 17th session was headed by Peter H. Pfund, Assistant Legal Adviser for Private International Law (L/PIL), and James L. Ward, Acting Assistant Secretary for Consular Affairs (CA), both Department of State, and included, in addition to the representatives mentioned above, two adoptive mothers appointed by the White House, a representative of the American Public Welfare Association, the nominee of the President of the American Bar Association, and a representative of the U.S. Immigration and Naturalization Service. 



Summary of the Convention's Provisions 

The convention constitutes a first formal intergovernmental stamp of approval for the process of intercountry adoption when the process conforms to minimum norms set by the Convention. This differs from the perception some have of the effect of language in the earlier U.N. Convention on the Rights of the Child, to which about 170 countries are parties including the United States. That Convention appears to treat intercountry adoption as a last resort for children if they cannot be placed for adoption or in foster homes in their country of origin or if they cannot otherwise be appropriately cared for (institutionalized) in that country. The U.N. Convention might thus be invoked in support of the belief in some countries, also hitherto held by a number of international organizations, that intercountry adoption is a process by which industrialized countries exploit a national resource of poorer developing countries, a view that has played to the self-esteem problems that authorities in some countries experience because they are currently not able to provide for appropriate care for some of the children resident in those countries. Moreover, the U.N. Convention has been interpreted by some as totally forbidding private intercountry adoptions. The Preamble of the 1993 Convention starts by recognizing that the child, for the full and harmonious development of its personality, should grow up in a family environment, in an atmosphere of happiness, love and understanding. After recalling that every State should take appropriate measures to enable the child to remain in the care of its family of origin, the third provision of the Preamble recognizes "that intercountry adoption may offer the advantage of a permanent family to a child for whom a suitable family cannot be found in his or her State of origin. " The Preamble thereby suggests that intercountry adoption, providing the child a permanent family, should be placed ahead of foster or institutional care in the child's country of origin -- a very welcome and important endorsement of intercountry adoptions if they meet the internationally agreed minimum requirements set out in the Hague Convention.

The Convention is to apply to all adoptions between countries becoming parties to it (Art. 2) that create a permanent parent-child relationship, but would cease to apply if a child becomes 18 before certain Convention-steps have occurred (Art. 3). If those steps have occurred, the Convention, in particular its provisions on recognition, continue to apply regardless of the age of the adoptee. However, the child would remain capable of adoption after the Convention ceases to apply -- just not under the Convention. 

An adoption under the Convention may take place only if: 

· the competent authorities of the State (country) of origin have established that the child is adoptable, that an intercountry adoption is in the child's best interests, and have ensured that the necessary consents to the adoption have been given freely and without inducement, expressed or evidenced in writing after appropriate counseling about the effect of consent and whether it will result in termination of the parent-child relationship, and, on the part of the mother, after the birth of the child (Art. 4); and 

· the competent authorities of the receiving State (country) have determined that the prospective adoptive parents are eligible and suited to adopt, that they have been counseled as necessary, and that the child they wish to adopt will be authorized to enter and reside permanently in that State (Art. 5). 

Every party country is to establish a Central Authority (Art. 6) with the non-delegable functions to cooperate with the Central Authorities of other party countries to protect children and achieve the other objects of the Convention, and to provide information on the laws of their country on adoption and general information (including statistics and standard forms) (Art. 7). 

The functions for Central Authorities set out in Article 9 may be performed through public authorities or Convention-accredited bodies (agencies). The functions of Central Authorities in Chapter IV on Procedural Requirements (Articles 14 to 21) may, according to Article 22(1), be performed by public authorities or "bodies accredited under Chapter III ". This means that such "bodies" (agencies) must meet the requirements of Articles 10 and 11 (demonstrate competence to carry out properly the administrative and social tasks with which they may be entrusted; pursue only non-profit objectives; be directed and staffed by persons specially qualified by their ethical standards and by training or experience to work in the field of intercountry adoption; be subject to supervision by competent authorities as to their composition, operation and financial situation) and Article 32 (not derive improper or other financial gain; may charge or pay only costs and expenses, including reasonable professional fees; staff involved in an adoption shall not receive unreasonably high remuneration in relation to services rendered). 

Independent or private adoptions are addressed in the second and fourth paragraphs of Article 22. The second paragraph permits any party country to declare that Central Authority functions set out in Articles 15 to 21 may be performed in that country "also by persons or bodies who meet the requirements of integrity, professional competence, experience and accountability of that State" and "are qualified by their ethical standards and by training or experience to work in the field of intercountry adoption", e.g., lawyers and social workers. However, Article 22(4) explicitly permits any State to declare that adoptions of its children may only take place if the functions of Central Authorities are performed in accordance with Article 22(1), i.e., by public authorities or accredited bodies (agencies). Thus, private adoptions are permitted if both the State of origin and the receiving State permit them, and subject to essentially the same fundamental provisions, procedures and requirements of the Convention as agency adoptions. 

The Convention's procedural chapter provides in Article 14 that persons wishing to adopt a child resident in another party State are to apply to the Central Authority of their own State which, under Article 22(1), could be an accredited agency there but not an authorized provider of adoption services covered by the Article 22(2). 

The Convention contains no prohibition against parent- initiated adoptions but also contains no explicit authorization. 

Many functions of Central Authorities under Chapter IV, with the exception of immigration matters, may be carried out by accredited agencies or private adoption intermediaries in the United States meeting the Convention requirements. However, only the U.S. Central Authority may perform the non-delegable functions set out in Article 7. 

Article 26 details what recognition includes, and touches indirectly on the more limited nature of "simple" adoptions in some countries of origin (that do not terminate the pre-existing legal parent-child relationship). Article 27 sets out requirements that apply for the conversion of a simple adoption to a full adoption that does include termination of the pre-existing legal parent-child relationship. The converting full adoption made by authorities of the receiving State then replaces the simple adoption and is the adoption that is to be recognized pursuant to Article 23 in all other party countries. 

The Convention is to apply to adoptions when an application pursuant to Article 14 is received after the Convention has entered into force for the State of origin and the receiving State, i.e., when the Convention will be in force to apply to all essential steps of the intercountry adoption process (Art. 41). 

Only certain declarations (Arts. 22, 23, 25 and 45), but no reservations, are permitted (Art. 40). 

A session of a special commission of the Hague Conference was convened in October 1994 in accordance with Article 42 to review implementation of the Convention. The experts prepared recommended forms for the required consents to intercountry adoption under Article 4(c) and for the certification of adoptions made in accordance with the Convention (Art. 23). That session also prepared a recommendation with regard to the availability of the Convention safeguards to protect refugee or other internationally displaced children that are to be adopted from (and within) their country of asylum. 
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Third Party Nation Status Argument

As article 14 cannot be complied with by United States citizens they are not subject to the convention, as stated in Article 41.
Article 14 

Persons habitually resident in a Contracting State, who wish to adopt a child habitually resident in another Contracting State, shall apply to the Central Authority in the State of their habitual residence. 

US citizens cannot be granted the right to adopt by the US Central Authority as one does not exist. The Convention cannot be binding.
Article 41 

The Convention shall apply in every case where an application pursuant to Article 14 has been received after the Convention has entered into force in the receiving State and the State of origin. 

The adoption agencies which have contracted by adoptive parents in the United States would be unable to represent their clients in Guatemala. For the interim period the adoptive parents unrepresented.

Article 12 

A body accredited in one Contracting State may act in another Contracting State only if the competent authorities of both States have authorized it to do so. 

Transparent Process – Information Sharing

Information has not been forthcoming and until the legal process is laid out to continue adoptions, then Guatemala is not in compliance with the treaty.

Article 7 

· (1) Central Authorities shall co-operate with each other and promote co-operation amongst the competent authorities in their States to protect children and to achieve the other objects of the Convention. 

· (2) They shall take directly all appropriate measures to - 

· (a) provide information as to the laws of their States concerning adoption and other general information, such as statistics and standard forms; 

· (b) keep one another informed about the operation of the Convention and, as far as possible, eliminate any obstacles to its application. 

** Third Party status is also supported based on Article 34 of the Vienna Convention of 1969 . Guatemala is a member of this Convention.


Information on Guatemala

	About Guatemala

Guatemala is located in Central America, just south of Mexico. Guatemala has coastline on the Atlantic as well as the Pacific. There are 12,639,939 people on 108,890 sq km of land. (2000 figures). The major cities are the capital, Guatemala City and Antigua.

Spanish is the most commonly spoken language in Guatemala, and Roman Catholicism is the principal religion. Evangelical and Pentecostal Christian denominations have gained wide followings, while the Maya have preserved aspects of their traditional religions, often blended with Catholicism.

Guatemala's many Mayan ruins and colonial buildings are its most impressive architectural attributes. One of the most intriguing cultural aspects is the infinite and exotic variety of the handmade, traditional clothing of Guatemala's Maya population. The design of the women's colorfully embroidered tunics, capes and skirts dates back to precolonial days. Certain details of garment and design identify the wearer's group and village, and can also have multiple religious or magical meanings. Music and traditional dance also feature in many Mayan religious festivals.

The fishing and farming villages which emerged on Guatemala's Pacific coast as early as 2000 BC were the forerunners of the great Maya civilization which dominated Central America for centuries, leaving its enigmatic legacy of hilltop ruins. By AD 250, the Early Classic Period, great temple cities were beginning to be built in the Guatemalan highlands, but by the Late Classic Period (AD 600 to 900) the center of power had moved to the El Petén lowlands. Following the mysterious collapse of the Maya civilization, the Itzaes also settled in El Petén, particularly around the present-day site of Flores.

Independence from Spain came in 1821, bringing new prosperity to those of Spanish blood (creoles) and even worse conditions for those of Mayan descent. The Spanish Crown's few liberal safeguards were now abandoned. Huge tracts of Mayan land were stolen for the cultivation of tobacco and sugar cane, and the Maya were further enslaved to work that land. The country's politics since independence have been colored by continued rivalry between the forces of the left and right - neither of which have ever made it a priority to improve the position of the Maya.

During the second half of the 20th century, it experienced a variety of military and civilian governments as well as a 36-year guerrilla war. In 1996, the government signed a peace agreement formally ending the conflict, which had led to the death of more than 100,000 people and had created some 1 million refugees.

Excerpted from Lonely Planet and The CIA World Fact Book 
	 


Guatemala Factoids:

Population - 13,314,079 (July 2002 est.)

Birth Rate - 34.17 births/1000 population (2002 est.)

Infant Mortality Rate - 44.55 deaths/1000 live births (2002 est.) 

(US rate is 6.6 deaths/1000 live births)

Under 5 Mortality Rate – 60 deaths/1000 live births (2001 est)

Fertility Rate - 4.51 children born per woman (2002 est.)


(US 2.07 children born per woman)

Population below poverty line - 60% (2000 est.)

Unemployment rate: 7.5% (1999 est.)

Population living on $1 a day – 10%

Exports-  $2.9 billion f.o.b. (2001)

Exports - commodities: coffee, sugar, bananas, fruits and vegetables,

cardamom, meat, apparel, petroleum, electricity

Exports - partners: US 57%, El Salvador 8.7%, Costa Rica 3.7%, Nicaragua

2.8%, Germany 2.6% (2000 est.)

Source: CIA World Factbook 2002

IMMIGRANT VISAS ISSUED TO GUATEMALAN ORPHANS COMING TO THE U.S.

Year
Visas
2002 - 2219

2001 - 1609

2000 - 1518

1999 - 1002

Source: U.S. State Department

http://travel.state.gov/orphan_numbers.html


Map Source:

CIA world fact book

UNICEF Rates Guatemala Last in Region

By Celina Zubieta, IPS, 14 December 1999

Copyright 1999 InterPress Service, all rights reserved.,Worldwide distribution via the APC networks. 

GUATEMALA CITY, Dec 14 (IPS) - Guatemala's children face enormous challenges to their development, resulting in some of the worst social statistics in Central America, says the latest United Nations Children's Fund (UNICEF) report. 

Guatemala has the region's highest infant mortality rate, according to UNICEF's State of the World's Children 2000. An average of 52 Guatemalan children under age five die each year for every 1,000 live births, compared to 16 per 1,000 in Costa Rica, 34 in El Salvador, 44 in Honduras and 48 in Nicaragua. 

Guatemala reports equally discouraging indicators in other areas as well. It has the lowest average birth weight, and highest maternal mortality rate in the region, according to the UNICEF document. 

Life expectancy at birth in Guatemala is just 64 years, versus an average of 78 years in industrialised countries. 

Mortality in the first five years of life, especially during infancy, is one of the health indicators used most in evaluating the general living conditions of a given population. 

Guatemala's 36-year internal armed conflict, which ended in 1996, claimed more than 200,000 victims and is one explanation for Guatemala's poor showing on child-related issues. 

Sociologist Edelberto Torres-Rivas affirms that 18 percent of the victims of the nation's civil war were children, and most died because they did not receive adequate medical attention. 

"Children joined the war as soldiers, and children were assassinated, but the most serious problem are the survivors of the tragedy, children or direct descendants of the victims, orphans of the 'disappeared'," Torres-Rivas explained. 

Helen Mack, director of the foundation named after her sister Myrna, an anthropologist assassinated by the military in 1990, affirmed that "the atrocities committed during the war are still being felt by the children." 

Elizabeth Gibbons, UNICEF representative in Guatemala, has called on non-governmental organisations and civil society to push for policies that benefit children. 

Even though the 1996 peace treaty and expanded education and health services have achieved some advances, said Gibbons, efforts clearly have been inadequate. 

She pointed out, for example, that Guatemala has one of the highest illiteracy rates in Latin America, reaching nearly 30 percent. 

Torres-Rivas added that in addition to health coverage, health services themselves must be improved. 

Ernesto Velesquez, director of the Public Health Ministry's Infant-Maternal Support Programme, stated that the major health problems Guatemalan infants face are malnutrition, respiratory infections and diarrhea. 

Guatemala's 1995 National Survey on Maternal and Infant Health showed that 50 percent of children under age five reach adolescence with chronic malnutrition, resulting in stunted growth. (END/IPS/tra-so/cz/dg/ld/99) 
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	Guatemala, domingo 06 de julio de 2003 
CONTRASTES 
Más sobre adopciones 
Tiquismiquis insaboros, incoloros e inodoros 
Por : Conrado Alonso 
Sabíamos -y ahora sí que cabe aquello de que “la letra con sangre entra”- que los actuales gobernantes son unos artistas en la elaboración de leyes internas, en su alteración y en su manoseo. 
Hasta miran de reojo la Constitución por ver qué eliminan y qué le agregan para satisfacer sus inconfesados propósitos.
Lo que no sabíamos -pero vamos sabiendo- es que también son maestros en Derecho Internacional. 
A su modo, naturalmente, que equivale a seguir cometiendo las mismas barrabasadas con la alegría de quien actúa impunemente y con la satisfacción de creerse los únicos depositarios de la verdad más que dogmática.
Vean si no es cierto, y lamento alterar la beatífica paz dominical de su desayuno con tiquismiquisinsaboros, incoloros e inodoros, del Derecho, tan puntillosos y exigentes como lo puede ser usted, caro lector, si amaneció hoy cascarrabias y exige que frían más la yema de sus huevos. Téngame paciencia. Buen provecho.
Si usted navega -con peligro de ahogarse- por la página web de la Procuraduría General de la Nación, o por si no navega se lo contaré, habrá encontrado referencias al montaje que está armando para convertirse en la autoridad máxima en el asunto de las adopciones a partir de la adhesión a la Convención de La Haya.
Sigue dirimiéndose en tribunal competente si dicha adhesión de Guatemala es legítima. 
La Procuraduría la toma por tal y, en consecuencia, llega a sentar en las procelosas aguas por las que usted puede navegar, que dicha Convención, sobre materia de adopción internacional, versa sobre derechos humanos.
Añade la Procuraduría textualmente: “La Convención que nos ocupa, por lo tanto, es ley interna y tiene preeminencia sobre el Derecho interno”. Ese “por lo tanto” cae mal. 
Porque indica que hay deducción necesaria de dos proposiciones anteriores y, en modo alguno, ha probado ser materia de derechos humanos. 
Está su palabra de por medio únicamente, o lo que la Procuraduría quiere que sea. Nada más. 
Si MINUGUA quisiera opinar -que se lo agradecería enormemente- me gustaría saber su opinión autorizada, por el cordón umbilical que la une con la ONU, sobre este punto que significaría un mal o un buen comienzo.
¿Puede ser tomada la Convención de La Haya sobre la protección de menores y la cooperación en materia de adopción internacional como tema de derechos humanos? Yo no veo -¿seré miope?- la adición del tema de la adopción a la Declaración Universal de Derechos Humanos de 1948. La verdad nos hará libres, dicen.
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Translation of Article in Prensa Libre.com July 6, 2003

By : Conrado Alonso

CONTRASTS: More about adoptions

Flavorless, colorless and odorless "Tiquismiquis"

Tiquismiquis = This is a word I don't think exists in any dictionary. We use it when someone is very picky and has a complaint for everything. I am not sure if it is the same in Guatemala.

We knew – and now there is room for “the knowledge with blood goes in” – that the actual government is an artist in the elaboration of internal laws, in its alteration, and its handling.

As far as looking the Constitution out of the corner of the eye to se what they eliminate and what they add to satisfy their own unconfessed purposes.

What we didn’t know – but we are getting to know- is that they are also masters in International Laws.

In their way, naturally, that is equivalent to continuing to make frank errors with the happiness of whoever acts with impunity and with the satisfaction of believing to be the only trustees of the more than dogmatic truth.

See if it is not true, and I am sorry to alter the beatified Sunday peace of your breakfast with flavorless, colorless and odorless "tiquismiquis”, from Law, as fussy and exigent as you can be, dear reader, if you woke up cranky and demand your egg yolks to be over fried. Be patient with me. Enjoy your food. (He did not complete the thought)

If you navigate – with danger of drowning- the PGN web page, or in case you don’t I will tell you, you should have found references to the assembling they are mounting to be transformed into the maximal authority in adoption matters after the adhesion to the Hague Convention.

It continues to be settled in the courts if that adhesion was legitimate.

The PGN takes it as such, and consequently, stays through the water you can navigate, that such Convention, in matters of international adoptions, is over human rights.

PGN adds, “The Convention is internal law, therefore, overrules internal laws. That “therefore” comes with dislike.

Because it indicates that there is needed deduction of the two previous proposals and, by no means, has been proven to be a matter of human rights.

It’s their word only, or what the PGN wants it to be. Nothing else.

If MINUGUA (Misión de las Naciones Unidas para Guatemala- United Nations

Mission to Guatemala) would give an opinion - which I would greatly appreciate – I would like to know her authorized opinion, due to the umbilical cord that joins her with the ONU, over this point that would mean a bad or good start.

Can the Hague Convention about minor’s protection and the cooperation in matters of international adoptions be taken as human rights subject? I don’t see – maybe I am myopic – the addition of adoption to the Universal Human Rights of 1948. Truth will make us free.
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	Guatemala, miércoles 02 de julio de 2003 
CONTRASTES 
Padres adoptantes 
Merecen un profundo agradecimiento. 
Por : Conrado Alonso 
Como puede ver el atento lector, voy tomando el tema de las adopciones con pausas y con tiento para darme oportunidad de ir ahondando en cada una de las facetas que lo complican desde el momento en que interviene la burocracia estatal y empieza a poner trabas y obstáculos. Pareciera que es su única función.
Siempre deben recordarse y mantener en primer plano los derechos de los niños a adoptar. De ellos hablan todos, particulares e instituciones. Y hacen bien, siempre y cuando no se dejen entrever nubarrones en el horizonte que hacen dudar de que sus intenciones sean buenas y sujetas a un claro y limpio interés.
El Estado guatemalteco, aquejado de un pésimo estado, en minúsculas, de salud, trata de apoderarse del trámite de las adopciones. Dios quiera que los fondos económicos que de ellas puedan derivarse no sean tan mal tratados como lo han sido los ahorros de los jubilados en el seguro social. Que es el gran colmo.
Y si por el colmo de los colmos que ha sido su más negra actuación al robar millones de quetzales a ciudadanos agobiados por la edad y la necesidad, pasamos a su diminutivo, que en este caso serían los colmillos trituradores, prudente es enfrentarse a la voracidad del gobierno. Cae sobre lo que sea, sin distingos.
¿Habrá recapacitado el Estado que, en forma simultánea y paralela, igualmente existen en el asunto de las adopciones los derechos de los padres que se han pronunciado y decidido por adoptar a un niño?
Mis respetos para esas parejas que conscientemente toman tal decisión. Merecen un profundo agradecimiento.
El agradecimiento no sólo del niño adoptado que encuentra un hogar más promisorio cuanto de la sociedad entera un tanto despreocupada de las necesidades ajenas. Hay casos impresionantes de personas que no se han arredrado a adoptar infantes con síntomas inequívocos de graves deficiencias físicas y mentales.
Los derechos que los padres adoptantes exigen a su favor son pocos. Saben que una adopción internacional no es tan fácil como la adquisición de un piso o de un vehículo. Deben cumplir trámites engorrosos y suspicaces, engrosar el listado de espera hasta que el Estado se digne decirles ya pueden venir. Aquí lo tienen.
Piden únicamente que el trámite de la adopción sea legal, rápida, transparente y garantizada. No piden descuentos en pasajes aéreos y en hoteles, ni bonificaciones por su acción subsidiaria que pone en evidencia el incumplimiento de sus obligaciones sociales de parte del Estado. ¿Vela éste por esos derechos?
© Copyright 2002 Prensa Libre. Derechos Reservados. 
Se prohibe la reproducción total o parcial de este sitio web sin autorización de Prensa Libre. 
http://www.prensalibre.com 



	


Translation of Prensa libre.com / OPINION section 7/2/03

CONTRASTS

Adoptive parents deserve a profound gratitude

By: Conrado Alonso

As you can see, I am taking the adoptions subject with pauses to give me the opportunity to deepen at each of the aspects that complicate them from the moment that the state's bureaucracy intervenes and starts to put obstacles. As if this is their only duty.

We should always remember and keep in first place the children to be adopted. About them, everyone talks, individuals and institutions. And they are fine, if there are no clouds in the horizon that make us doubt about their good intentions and clear, clean interest.

The Guatemalan State, afflicted by their extremely bad health condition, tries to take possession of the adoption business. God permits that the economical funds originated by them are not as badly used as the savings of retired people in the social security. This would be the limit.

The absolute limit has been the theft of millions of quetzales to citizens burdened by age and needs. Prudent it is to oppose the government voraciously.

Has the State thought over that there are also rights for the parents that has decided to adopt a child?

My respect to those couples that consciously take that decision. They deserve deep gratitude.

The gratitude not only from the adopted child who finds a more hopeful home but from the whole society somewhat indifferent to others needs. There are moving cases of people who have adopted infants with unmistakable symptoms of serious mental and physical deficiencies.

The rights requested by adoptive parents are few. They know that an international adoption is not as easy as getting a floor or a car. They have to endure difficult and suspicious requirements, and fatten waiting lists until the State condescends on their traveling.

They request only that the adoption procedure is legal, fast, transparent, and guaranteed. They don't ask for discounts in air tickets and hotels, nor bonuses for their actions that put in evidence the failure of the State to perform their responsibilities. They watch out for their rights?


Photographs

<You may want to include photos of waiting children, children with their birth mothers and foster mothers/foster families, and children at home post adoption >
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